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EDITORIAL NOTES 





THE JouRNAL has asked a few of its patrons whom it knows have ideas 
that will be put into writing when requested so to do, to make special 
contributions for this July-August number. This is to help the Editor, 
who is to make his usual European trip, and to interest our readers. We 
have given these contributors carte blanche as to subject, treatment and 
space, regardless of whether what is written represents the views of THE 
JourRNAL or not. Naturally here or there in some of their communica- 
tions may be a statement to which we do not wholly agree, but a “free 
press” expects to print opinions that may vary from those entertained by 
an Editor. So we submit to our readers the articles furnished and they, 
each for himself, may admire, or assent, or dissent, as they read them. 
Some special matters in them we should like greatly to commend, but 
will leave that to a future occasion. 





In 1911 the Legislature of this State passed an Act “to authorize and 
provide for the sterilization of feeble-minded (including idiots, imbeciles 
and morons), epileptics, raptists, certain criminals and other defectives.” 
(Laws, p. 353). It was decided to be unconstitutional by the Supreme 
Court, Mr. Justice Garrison delivering the opinion, in Smith v. Board of 
Examiners, 85 N. J. Law 46, on two main grounds: first, that the classi- 
fication was defective and, second, that it denied to the individuals of 
the class so selected the equal protection of the laws as guaranteed by the 
14th U. S. Constitutional Amendment. The case was not taken up, and 
so, despite recent attempts to have our State Legislature pass a new 
statute on the subject, nothing has been done. But now the United 
States Supreme Court holds differently as to the 14th Amendment and 
gives approval to sterilization laws if properly drawn. With one ex- 
ception that Court was unanimous in an opinion recently given in a Vir- 
ginia case, and said, per Mr. Justice Holmes: “It is better for all of the 
world if, instead of waiting to execute degenerate offspring for crime, or 
to let them starve for their imbecility, society can prevent those who are 
manifestly unfit from continuing their kind.” This will encourage an- 





194 THE NEW JERSEY LAW JOURNAL 


other statute to be enacted in this State along the lines of this decision 
and, we think, it will be an exercise of “police power” to which good 
citizens should not object. We doubt if the 1911 Act was as workable 
as it should be. 





The State Civil Service Commission must have felt that it was per- 
forming its duty in reinstating an employé of the State Highway Com- 
mission who was dismissed under the charge (decided by the latter 
Board to be true) that he certified the payment of State money for ex- 
penses that were not actually incurred, etc. But the result is that the 
State Highway officials have on their hands an employé in whom they 
have no confidence. Clearly the law is in fault if Boards of any nature 
must retain helpers whom they know, or believe, should be dismissed for 
good and sufficient reasons other than mere politics. It handicaps Board 
work, which is public work. In the matter above there was no dismissal 
without explicit charges and hearing and a published result, and such are 
all an employé should ever ask of an employer, who acts for the public. 





The “New York World” recently published an editorial on news- 
paper accounts of divorce cases, and there ought to be no one to disagree 
with it. Among other things it said: 


“A business man whose affairs have become involved is protected 
from the animus of creditors who might wish to ruin him outright. Even 
though his trouble arises from his own folly, he cannot be sold out sum- 
marily; he can ask a receivership, and if this seems a feasible plan he 
will get it. During the incumbency of the receiver his business is care- 
fully managed; and as soon as it is on its feet he assumes ownership 
again, with little damage to his reputation. But if this business man 
now gets into a divorce suit, all the consideration that was shown him 
before is withdrawn. The receiver’s books were closed to prying eyes; 
but every detail of his wife’s charges are made public, and so is her tes- 
timony, and so is the witty persiflage of her counsel. Whereas his busi- 
ness reputation was safeguarded with the utmost care, his personal repu- 
tation is placed in the stocks, there to be hooted, jeered and pelted with 
mud until the populace grows tired and scampers off to bait some other 
victim. Why the difference in our attitude? The explanation, prob- 
ably, lies in our moral notiéms about divorce. We hold it to be some- 
what shady, and we have an idea that anybody involved in it deserves 
everything he gets; that once he resorts to it he can claim no rights what- 
ever. Is this just? It is not. It is barbarous.” 


It is said on the contrary that if testimony in divorce cases were sup- 
pressed and only the results published there would be more applications 
for the dissolution of the marriage tie, but at the rate such cases are 
multiplying at present (the increase in percentage of divorces in New 
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Jersey last year having been greater than the increase in percentage of 
marriages), that would seem to be impossible or unlikely. 





Who can imagine Ralph W. Emerson, Oliver Wendell Holmes, 
James Russel Lowell, and former authors of that stamp, or, in similar 
olden days, such reputable publishing houses as the Harper’s, Appleton’s, 
Roberts Brothers and the like organizing committees to prevent, if pos- 
sible, the Legislatures of the States, or the police, or censorship com- 
mittees, from interfering with the publication of indecent books, or news- 
paper and magazine articles? But they were not living in 1927. 





It seems that Camden has established a Small Claims Division of the 
District Court under the Act of 1926 (Laws, p. 371), and that Hacken- 
sack and Paterson have decided to try it, and, perhaps, Newark. This 
Court will have jurisdiction over matters in dispute that do not exceed, 
exclusive of costs, the sum of $50. It also has jurisdiction in suits in 
replevin where the value of the article to be replevined does not exceed 
$50. The party bringing the action pays an extra fee of $1 to the clerk 
and gives a statement of his cause of action signed by the plaintiff. It is 
not necessary for the plaintiff to have an attorney. The party bringing 
action also pays the cost of postage for properly notifying the defendant 
of the action. Outside of the entry fee, mailing fees, witness fees and 
officers’ fees no other costs shall be allowed either party except by special 
order of the Court. Practice for collecting judgments and appeals are 
to be the same as in the District Court and any judgment may be docketed 
in the Court of Common Pleas in the same manner as judgments in the 
District Court are docketed. The Judge of the District Court is to be 
the Judge of the Division of Small Claims. He may, however, appoint 
the Clerk of the District Court to act as Judge of the Division. The pur- 
pose of the statute is to permit of the collection of small amounts with- 
out the large costs of the regular District Court, and with less technicality 
and without troubling attorneys in such matters, and appears to be in 
line with the sentiment of many merchants and other creditors who have 
otherwise felt the expenses of collections below $50 were too great to 
bring suits. 





The inequality of the laws relating to marriage in the various States 
ought not to exist, but we see no remedy unless, through the activity of 
the American Bar Association, the Legislatures of all the States can be 
induced to enact uniform laws on the subject. It certainly is absurd for 
some State to allow the marriage of parties without the parents’ consent 
at 14 years and for other States to have it range to 14, 15, 16, 17, 18 and 
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21 years, and also differentiating as to males and females. Then the age 
at which females with the parents’ consent also varies, from 12 years in 
five States to 13 years in one State, 14 years in ten States, 15 years in 
nine States, 16 years in 12 States, 18 years in five States and 21 in other 
States. These distinctions are not founded on any real difference of 
mental or physical capacity, but in previous haphazard notions on the 
part of legislators and ought not to be continued. 





We have published some matter in relation to prison employment 
and wages, but it is not to be overlooked that a weak spot in our prison 
management is that of the mingling of old and new offenders in such a 
manner that the new ones learn of unthought-of ways to commit crimes 
with minimum chances of detection. Evil communications corrupt those 
who might otherwise reform. A good deal of hard sense on this and 
kindred subjects has appeared in various late numbers of “The Outlook” 
by a former convict. One extract from a single article says: 


“The inmates of many of our prisons now freely mingle with their 
fellow-convicts. They may converse at all times of the day, on any topic 
they please, subject to little or no control or supervision by the prison 
guards. Thus, as they walk through the prison grounds and buildings, 
as they sit at table at meals, as they assemble each night for their even- 
ing ‘movie,’ at their ‘work’ in the shops, or elsewhere, at their baseball 
games and other sports, they hold sweet converse. What they talk about 
we do not know. Perhaps they discuss Pragmatism or the doctrine of 
metemphychosis, or Ibsen’s plays or Sitwell’s ‘poetry—who knows? Or 
perhaps they discuss crime, and what boobs they were to get caught, and 
how to turn the trick next time—and what a rotten dirty deal this one 
got from the Judge who gave him ten years, when another man for the 
same crime got only three years. It is a safe guess that they talk shop, 
compare notes, exchange ideas, advance theories. Thus a perpetual con- 
ference of real experts in crime is being held at the invitation of the 
State, all expenses paid.” 


Again he says: 


“Prisons in England are prisons, not ‘men’s clubs.’ While prisoners 
are treated humanely, they are not coddied; neither are they degraded. 
There are no prison stripes, no shaved heads, no lock-step. Their cells 
are well lighted and ventilated, commodious, and never occupied by 
more than one person. The prison surroundings are made pleasant and 
attractive to the eye. While discipline is strictly maintained, the maxim 
of the Governors of the prisons—men of education and intelligence, gen- 
erally service men, officers in the Army or Navy—is ‘Be humane, be 
firm, be just.’ And every prison Governor sees to it that these cardinal 
principles are adhered to by all of the staff over which he has control. 
Notwithstanding this humane treatment and these decent conditions of 
housing, convicts are made to feel by the life they are compelled to lead 
that they have sinned against society and must pay the penalty for their 
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misdeeds. Prison life there is not, as in many American State Prisons 
here, almost as comfortable and pleasant as life outside of prison walls.” 

Plenty of “food for thought” in this description. We also notice 
from a late English authority that only two escapes from prisons in 
Great Britain per year are the average and the offenders are generally 
caught. In America they must average as much every week. 





One of the matters only slightly referred to in the article by Mr. 
Gottlieb in this number is of the effort being made in this country to 
promote atheism. “The World’s Work” for May last stated so many 
facts about this kind of propaganda that it seems hard to believe all 
the article says. However, the exact statements and quotations made 
must be indisputable, and our readers will do well to carefully read the 
“plans” stated in it. A part of what is proposed is thus condensed : 


1. All churches shall be taxed. 

2. Chaplains in Congress, legislatures, and in the Army and Navy 
shall be done away with. 

3. Appropriations of public money for sectarian use shall be stopped. 

4. The bootlegging [their phrase] of the Bible and religion into the 
public schools of America shall cease. 

5. No religious festival or fast shall be recognized by the State. 

6. The Bible shall no longer be used to administer an oath. 


And so on, and so on. This may all be Russian, but it is not even 
pagan, for pagans have religious festivals recognized by the State, and 
also recognize, if they do not enjoin, the worship of idols. The worse 
feature observable in the article exposing this atheistic plan is that a list 
of 18 first-class colleges and universities is given, in which there are 
atheists’ clubs, which it is proposed to increase. If these clubs can fool 
some of the public some of the time, we are sure they cannot fool most 
of the public any of the time. We are not yet a godless people. 





THREE MASTER BUILDERS OF OUR NATIONAL GOVERNMENT 


BY FRANK BERGEN, LL.D., NEWARK, N. J. 


The years that intervened between the consummation of the Declar- 
ation of Independence at Yorktown and the inauguration of Washing- 
ton in Wall Street, New York City, have been called the critical period 
of American history. The country at that time must have been a para- 
dise for those who thought that the people should rule according to the 
sentiment of the hour, with nothing else to keep them in the straight and 
narrow way of good government. The Continental Congress—never 
much of a government except by the cohesive power of a common fear 
—was despised and moribund. Washington said it was based on too 
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favorable an opinion of human nature. Its scepter, frail at its best, had 
become a broken reed. Eact State, it is true, maintained a show of gov- 
ernment, but the shield of every State was against the others; liberty had 
stooped to license, and in many places nearly all political bands were 
loosed. The public credit had been destroyed, private debts were paid, 
if at all, with paper of little or no value, and stringent laws made it a 
criminal offense in several States to refuse to receive it. Judges were 
intimidated and court houses were closed by violence to prevent or baffle 
the judgments of the law—a rude method of recalling Judges and re- 
vising their opinions by popular vote. The mischief culminated in Shay’s 
Rebellion, in which we may find the seed of the sentiment that made the 
adoption of the Constitution possible. 

There seems to be a law or method of nature by which extreme con- 
ditions generate their own antidote, and so in politics we vibrate through 
the centuries between anarchy and despotism. These reciprocating 
movements are sometimes slow, but not always, for within half the life- 
time of a generation France passed from the extreme abasement of 
anarchy to a dazzling despotism that shingled Europe with skeletons from 
Madrid to Moscow. The influence of the English element of the popu- 
lation of the thirteen Colonies restricted the range and intensity of vicious 
movements in our Revolutionary era. Tar and feathers were used in- 
stead of the guillotine; banishment of Loyalists and confiscation of their 
property were among the most culpable proceedings in our reign of 
terror, and when our forefathers, weary of anarchy, prayed for a King 
like the children of Israel, the gods sent them Washington instead of a 
little monster from Corsica. 

In our day we use indictments and threats of imprisonment, in- 
stead of resorting to decapitation or banishment in efforts to suppress 
our captains of industry when they become disorderly; and by means of 
taxation, and other proceedings clothed in the forms of legality, we 
strive gently to realize, not the hope of the socialist but the purpose of 
the communist. Our peaceful efforts, by such means, to have all things 
in common, are not likely to succeed, for there is nothing more clearly 
taught by the dismal and pseudo-science of political economy than that 
taxes—except succession taxes—are paid ultimately by the masses, and 
can be shifted quite easily and quietly from the pockets of the wealthy 
to the backs of the poor. Dives adds his tax bills to his rent roll and 
price lists; Lazarus pays, and so ungodly taxes are concealed in the high 
cost of living. When the failure to conquer Dives by taxation shall be 
realized and the foolish or cunning leaders of the blind are discredited, 
perhaps some man on horseback, like Mussolini, may appear and mar- 
shal us for a sterner campaign. 
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The deplorable condition that prevailed in the critical period de- 
veloped two classes of thinkers—those who thought locally, and those 
who thought continentally. The local thinkers were probably the an- 
cestors of the home rulers of our day; and the continental thinkers (and 
among the first was Washington) sometimes saw an empire in their 
dreams. Efforts to translate their rival thoughts into action have shaped 
the ends of our history for more than a hundred years. 

One evening some weeks ago, while talking with a few learned gen- 
tlemen, I ventured to inquire whom they regarded as the three foremost 
builders of our republic since Washington resigned his commission as 
Commander-in-chief of the continental army. To my surprise they 
agreed promptly on the names of two, differed as to the third, and 
omitted to mention the name of Washington. Subsequently, however, 
they agreed with me that Washington was indispensable to the establish- 
ment of the Union, but they did not regard him as a constructive states- 
man. In their opinion his indispensable assistance consisted of sustain- 
ing and protecting more capable but less influential men by the strength 
of his splendid character and peerless fame. Take him for all in all, 
they agreed that he was the foremost man of all this world. 

The two names on which my friends agreed were Hamilton and 
Marshall. The vacancy which they were not able to fill by unanimous 
consent I will venture to fill with the name Webster. It would be dif- 
ficult, in my opinion, to find anywhere in authentic history the names 
of three statesmen of preéminent ability who so perfectly supplemented 
the work of one another within a century as Hamilton, Marshall and 
Webster. Great men, tantalized by ambition, often differ and dispute 
with one another, and so diminish or destroy their power for usefulness ; 
but those men, although differing and disputing with others, were so 
placed in life and in death as to be spared the temptation and the oppor- 
tunity of differing and disputing among themselves. 

The Constitution of the United States, as it issued from the Con- 
vention held in Philadelphia in 1787, was not such a perfect document 
as some students have supposed. It was a skillful compilation of part 
of the political wisdom of the ages, but it contained several compromises 
and much of the stuff that storms are made of. Besides, more than one 
of its important provisions were vaguely expressed because the members 
of the Convention did not dare to be explicit. The original Constitution 
per se, as the lawyers say, was but little better than a rope of sand, and 
probably it was so regarded by many, if not by a majority, of the mem- 
bers of the Convention who voted to adopt it. Hamilton made no secret 
of his opinion that it was almost worthless, and Madison expressed a 
similar view. Washington, after exhorting the Convention to erect a 
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standard to which the wise and honest might repair, was constrained to 
sign the final draft of the Constitution containing provisions which he 
said never had and never would receive his cordial approbation; and 
Franklin, wisest of his contemporaries, declared that he signed it because 
he had expected no better. 

After the reluctant adoption of the Constitution by sufficient States 
to make it effective, there were still more hesitation and delay in organiz- 
ing the government. The members of the first Congress should have 
appeared at New York on the fourth of March, 1789, but a quorum did 
not appear until the last of April: and when Washington took the oath 
of office there were cheers, nominally for President Washington, but 
many in the multitude cheered for the General who, after suffering 
mortal anguish to achieve independence, had put aside ambition and re- 
tired to Mount Vernon six years before. 

The movement that led to the adoption of the Constitution was ini- 
tiated in the interest of trade, or of the money power, as we should say. 
Its primary purpose was to prohibit the States from vexing commerce 
with discordant laws. As the discussion progressed the design expanded 
so as to prohibit the States, among other things, from issuing fiat money 
and impairing the obligation of contracts. Many supposed that these and 
similar provisions were hortatory and not prohibitory, and that the 
sovereignty reserved to the States and to the people constituted still the 
higher law.1. The government under the Constitution might easily have 
become as impotent as the Continental Congress, and probably would 
have passed away before the middle of the last century except for the 
amazing intelligence and energy of Hamilton, the penetrating and lucid 
logic of Marshall, and the impressive eloquence of Daniel Webster. 

Hamilton, although believing the Constitution to be of little value, 
pleaded for its adoption in the “Federalist”—a book that is more praised 
than read—and, after the Constitution was adopted, he went to work 
bravely to make the best of any virtue that might be found in it or read 
into it. He had the confidence of the first Congress and of Washington. 
While trying to launch the new government Congress and the President 
turned to Hamilton constantly for instruction, as confidently if not as 
reverently as a Mussulman turns his face towards Mecca. Hamilton 
studied the Constitution deeply, and his enthusiastic intelligence bodied 
forth from its frail skeleton the forms of things unknown to the smaller 
minds of his contemporaries, and the statesman’s eye turned them to 


*Since the last decision in the Legal Tender cases and the recent decisions in 
the Housing cases by the Supreme Court, paper money can be made legal tender 
by Congress and the obligation of contracts can be impaired or totally destroyed 
by the States. To that extent we have been forced back to “the critical period.” 
Those decisions are not among the most creditable incidents in the history of the 
Supreme Court. 
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shape and gave to his countrymen a government with sovereign power 
over many States and over their inhabitants. He studied not merely the 
express powers conferred by the Constitution, but its doubtfully implied 
powers, and made them the basis of arguments and of conclusions that 
were vindicated after many days by the reasoning of Marshall, the 
rhetoric of Webster, and by the test of time. 

In March, 1831, a little more than a year after Webster’s reply to 
Hayne, a dinner was given in New York by distinguished citizens in 
honor of the “Expounder of the Constitution.” Chancellor Kent pre- 
sided and introduced the famous orator to the assembly. In his speech 
Webster recounted the labors of Hamilton in the construction of the 
national government and, referring particularly to his work in the Treas- 
ury department, pronounced the famous eulogy: “He smote the rock of 
national resources and abundant streams of revenue gushed forth. He 
touched the dead corpse of the public credit, and it sprung upon its feet. 
The fabled birth of Minerva from the brain of Jove was hardly more 
sudden or more perfect than the financial system of the United States 
as it burst forth from the conceptions of Alexander Hamilton.” This 
observation might well be expanded so as to refer not merely to the 
Treasury department, but to the National Government itself. 

The constructive work of Hamilton was not likely to endure unless 
supplemented and supported by others after his untimely death. He had 
powerful, unscrupulous and industrious adversaries, who pursued him 
to his grave. The local thinkers were overcome for a time, but their 
views found new expression and encouragement in the Virginia and 
Kentucky resolutions of 1798, and in the yellow journals and pamphlets 
of those days. It was, therefore, necessary that the opinions of Hamil- 
ton should become the official and authoritative interpretation of the 
Constitution if the government was to endure. This was the work of 
Marshall. For thirty years the great Chief Justice wrote the opinions 
of the Supreme Court on nearly all important questions involving the 
construction of the Constitution. The other members of the Court— 
some of them appointed expressly to oppose and counteract the Chief 
Justice—were charmed by his character, convinced by his reasoning, and 
concurred in his views as to the purpose of the Constitution, which were 
substantially the views of Hamilton. 

There were general provisions in the Constitution which could be 
construed plausibly to confer on the National Government extensive and, 
as some thought, dangerous powers; such as the provision giving to Con- 
gress authority to pass all laws necessary and proper to carry into effect 
the powers conferred by the Constitution. There were others that 
might be held to restrict the sovereignty of the States to an extent that 
alarmed the local thinkers, such as the declaration that the Constitution 
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and all laws enacted in pursuance thereof and treaties should be the su- 
preme law of the land. In the one case Congress might choose the means 
which in its judgment were necessary and proper to carry out the pur- 
poses of the Constitution, and in the other case the extent of the au- 
tonomy of the States was largely in the discretion of Congress. Hamilton 
contended that these and similar expressions in the Constitution should 
be construed broadly, so as to render the National Government powerful, 
in order that it might be efficient to promote the general welfare. Mar- 
shall, in the main, took the same view, and by his decisions transmuted 
the opinions of Hamilton into constitutional law. 

The principal decisions of the Supreme Court in which some of the 
hidden things of the Constitution were brought forth are: Marbury v. 
Madison, in which it was held that the Court had power to declare acts 
of Congress to be void if in conflict with the Constitution, from which 
it necessarily followed that the Court had power to declare statutes of 
the States to be void if they conflict with the Constitution or with Acts 
of Congress, or treaties made under the Constitution; Cohens v. Vir- 
ginia, in which it was decided that a citizen of a State, convicted in a 
State Court, might appeal to the Supreme Court of the United States, 
if he alleged that a statute of the State under which he had been con- 
victed was in conflict with the Constitution of the United States, or with 
an Act of Congress; M’Culloch v. Maryland, where the Court held that 
Congress might incorporate a bank under the implied powers of the Con- 
stitution as a means of executing its authority; and Gibbons v. Ogden, 
holding that control of commerce among the States passed to Congress 
exclusively by the adoption of the Constitution, and that legislation of 
the States or other efforts to regulate directly, or to prohibit such com- 
merce are void. Webster participated in the argument of three of these 
four leading cases. 

Marshall wrote forty-four opinions in all on constitutional questions, 
in which he expounded, by the light of the “Federalist” and the arguments 
of Webster, nearly all of the important provisions of the Constitution 
then in force. Being judicial work, it would not be quite in order to say 
that he created volumes of jurisprudence, but he made the impress of 
judicial finality on a body of constitutional law unequaled in quality and 
importance. 

But there was a dangerous weakness in the foundation of this pyra- 
mid of constitutional law—it did not rest on the consent of the governed. 
The Constitution for the most part was framed originally to promote 
commerce and protect property, and every movement at its birth and 
during its growth was bitterly opposed. If the people had created a 
nation with power to maintain its integrity; if the Constitution and the 
laws passed in pursuance of the Constitution were the supreme law of 
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the land, the allegiance of the people was due to the National Government 
in important particulars, even against the rival demands of the States. 
Genuine fidelity to a government cannot be created by coercion. 


“Love cannot be constrained by masterie. 
When masterie comes the Lord of Love anon 
Flutters his wings, and forthwith he is gone.” 

In order that the benefits conferred by the labors of Hamilton and 
Marshall should become an enduring possession, it was necessary that 
the people should realize that they had created the National Government ; 
that it was not a creature of the States; and that the maintenance of the 
Union was their supreme interest and duty. No one was ever more pro- 
foundly convinced of that fact than Daniel Webster, and in replying to 
Hayne he spoke with ample knowledge and with intense sincerity. In 
that speech, and in his still greater speech in reply to Calhoun, delivered 
three years later, the origin, nature and value of the government created 
under the authority of the Constitution were presented with all the re- 
sources of language and of oratory. The force of lucid reasoning could 
no further go. Those speeches of Webster were delivered in the Senate, 
but were addressed to his countrymen. They made the opinions of 
Hamilton and the judgments of Marshall parts of the common sense of 
the masses. Webster made it possible for Lincoln to save the Union 
thirty years later. 

In studying the work of the builders of our National Government, 
we should not assume that the Constitution, as we understand it, was 
so understood by a majority of the people at the time Washington was 
inaugurated, and for many years after. If the subtle interpretation of 
the Constitution by Calhoun when Jackson was President had been put 
forth forty years earlier, it is not likely that Webster’s rhetoric and 
declamation, if available then, could have saved the Union. But forty 
years of practical interpretation, beginning with the work of Hamilton, 
had developed or created a Constitution strong enough to enable Webster 
to withstand the angry oratory of Hayne, and the still more dangerous 
assault of Calhoun—the most consummate logician who has ever taken 
part in our Congressional debates. 

In order that we may clearly realize the difficulties and appreciate 
the value of the services of Hamilton, Marshall and Webster, it is neces- 
sary to study the speech of Colonel Hayne to which Webster replied, and 
Calhoun’s exposition of the Constitution from the standpoint of South 
Carolina, and his speech in the Senate on the Force bill in 1833. By 
looking at both sides of the momentous controversy it will be seen that, 
while the Constitution of 1789 contained the germ of a government, its 
life for more than half a century hung by a hair. 
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Hamilton, Marshall and Webster were each endowed supremely with 
the power to convince by reason alone. It is related of Hamilton that 
in the Convention at Poughkeepsie called to consider the matter of rati- 
fying the Constitution, he convinced the leader of a hostile majority by 
the sheer force of his arguments, and so brought about the adoption of 
a resolution to ratify. It is also said that in a debate in the House of 
Representatives on an extradition clause in Jay’s treaty, the argument of 
Marshall was so candid and convincing that Albert Gallatin, who had 
spoken warmly on the other side of the question, and had been 
chosen to reply, remained speechless in his seat, saying that Mar- 
shall’s argument was unanswerable. And Peter Harvey tells us that, in 
the evening, after the close of the terrific debate between Webster and 
Hayne, they met at a reception in Washington, and Hayne gallantly ac- 
knowledged the triumph of Webster. If it be true that Hamilton, Mar- 
shall and Webster were the three master builders of our National Gov- 
ernment, or that they were among the master builders, it is a just compli- 
ment to the people to recall the fact that they were convinced and led 
by arguments of the highest order, and not by such appeals as split the 
ears of the groundlings and make the judicious grieve. 

The “Federalist” and state papers of Hamilton; the opinions of 
Marshall, and the speeches and constitutional arguments of Webster, 
issued from different but kindred minds, and constitute a fund of precious 
and harmonious knowledge. Each of these statesmen was splendidly 
fitted for his task. Hamilton was intensely intelligent, industrious and 
practical; Marshall was always patient, thoughtful and calm, and Web- 
ster, a master of the English of Milton, could make his arguments glow 
like beacon lights. 

The reign of the original Continental thinkers or Nationalists was 
short. It extended from the inauguration of Washington until the 
inauguration of Jefferson. But Jefferson, it should be said, performed 
an act of Continental statesmanship by the purchase of Louisiana. The 
struggle between the two schools continued for the following sixty years 
with varying fortunes, but in the main the States held their ground. The 
controversy culminated in gn appeal to the God of Battles, and His de- 
cision is known and read of all men. 

From the outbreak of the Civil War until the end of the World War 
the National government grew in stature and increased in strength. Re- 
cently thoughtful statesmen are beginning to express the wholesome 
opinion that too much power has been withdrawn from the States and 
accumulated at Washington, and that the States should be restored, to 
some extent at least, to the status they occupied in former generations. 
The situation presents a difficulty of the highest importance, but its solu- 
tion is a matter not now to be considered. 
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that BY WILLIAM M. STILLMAN, PLAINFIELD, N. J. 


rati- The police power of a State or municipality is that vague, over- 
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y by shadowing power that hangs over us and, at times, supplants our consti- 
nof Ff tutional and legal rights, which our forefathers were so many years in 
eof ff establishing. 
itof ff In the celebrated Slaughter House cases (83 U. S. 62), it was said 
had that, from their nature, police powers were incapable of any exact defi- 
been nition or limitation, and this article is written to sound a warning against 
Mar- the present socialistic tendency to deprive us, through this power, of 
t, in such of our liberties and property rights as are guaranteed by the Con- 
and stitution of the United States and of our own State. Upon the proper 
r ac- use of this police power depends the security of our social order, our 
Mar- lives and health, our comfort, our enjoyment of private and social life, 
FOV- and the beneficial use of our property. 
apli- Every well-organized government has the inherent right to protect 
led the health and provide for the safety and welfare of its people. 
the The term “Police Power” is often used as a term of convenience, 
and not of clearly ascertained legal principle. 
of It may be safely affirmed that every law for the restriction of crime, 
ster, the preservation of the public peace, health and morals, must come within 
ious this category. It is well said that we may know where it begins, but not 
idly where it ends. It is an attribute of the Sovereignty and extends over all 
and its subjects. It is a power inherent in the State, except in so far as the 
leb- State may have relegated some of its functions to the United States. This 
low power is vested in the States by the Constitution, and our Legislatures 
may make, ordain and establish all manner of wholesome and reasonable 
was laws that will enure to the general good and welfare of the people. As 
the defined by the decisions of the Courts it should only be exerted when 
ned necessary for these purposes. 
‘he The police power now controls our birth, life and death; our mar- 
ars riage, our children, our home, our physician, our domestic animals, our 
“he recreation; what we can do on Sunday; what we can eat and drink; our 
de- clothes, our reading matter and our business; our bank account, our fu- 
neral and burial, and the care of our bodies after death. 
lar New Jersey has used this power extensively. We find laws covering 
te- the beggar, the drunkard, the insane, the gambler, the liquor seller, the 
me control of contagious diseases, noxious and offensive trades; our high- 
nd ways, canals, railroads, ferries, telegraph lines, telephones; our hack- 
to men, bakers, millers; our cemeteries and even our swamps, and countless 
1S. other matters. We may well say that we are controlled by this power 


from the cradle to the grave. 












206 THE NEW JERSEY LAW JOURNAL 


The above are all trite sayings, but necessary as a foundation for 
what I wish to say on the subject of the continued and increasing in- 
vasion of our private rights and property under the guise of this in- 
definite power beyond our Constitutional guaranties. 

We have the provision that private property shall not be taken for 
public use without just compensation. It is a well-established principle, 
brought down from early English times, “that a man’s house is his 
castle;” a right secured by many years of bloodshed, and which our 
ancestors brought over with them to this country. But one of the most 
flagrant violations of this right is the present so-called “Zoning Law,” 
by which local communities, through the ordinances of their governing 
bodies, enacted by virtue of Acts of the Legislature, will destroy and 
prevent the freeman’s use of his property without just compensation. If 
it were not for our Courts and their control over such legislation we 
would be in a sad condition. 

Our Courts have always held that any law or ordinance which de- 
prives a citizen of the use of his property for any lawful purpose is a 
taking within the Constitutional provision. (Passaic v. Paterson Bill 
Posting Co., 72 N. J. Law, page 286). 

A good illustration of the tendency I speak of is given by a short 
history of the “Home Rule” Act of 1917. Before this Act was passed 
municipalities were in the habit of levying assessments for improve- 
ments on the adjoining property owners, and the appeals therefrom were 
to the county Judge, which, in most cases, was a mere formality. Thus, 
in my city, a rule had been adopted for street improvements that the 
property owner should pay 75% and the city 25% of the cost, and sel- 
dom, if ever, would a county Judge set aside the report of the commis- 
sioners making the assessment. This principle prevailed all over the 
State and, as a result, the Supreme Court was overwhelmed with cer- 
tiorari cases to review these assessments. Finally, in 1917, the “Home 
Rule” Act was passed (Laws of 1917, page 375), which provided that 
no local improvement could be undertaken where objections thereto in 
writing were filed by the owners of two-thirds in value of the lands pro- 
posed to be assessed for benefits accruing from such improvement. But 
in 1922 this law was amended (Laws of 1922, page 201), so that the 
governing body could determine that such local improvement was a pub- 
lic necessity and then, in spite of the majority of the property owners, 
or all of them for that matter, the governing body could put through 
the improvement. The appeal as to such “public necessity” is to the 
Circuit Judge and is limited to ten days after the passing of the ordi- 
nance, on five days’ notice, and his decision is to be final, no appeal 
being allowed to the higher Courts. In other words, the governing body 
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is to be a jury of the facts reviewable only by a Circuit Court Judge on 
short notice. Certainly this is an unfair law, as many people are ignor- 
ant of their rights, and it is difficult for them to know about the situation. 
“Public Necessity,” I hold, are dangerous words for any community. 

Again, we have the enormous power given Boards of Freeholders. 
Take the law of 1926 (page 330), as an illustration. It authorizes 
Boards of Freeholders in certain counties to spend not more than two 
million dollars per year on public parks, provided not more than five 
million dollars is raised by County bonds, and provided the voters first 
approve. But how many of such voters are taxpayers? A minority 
only, for the mass of people own no real estate and they vote for the 
bond issue with eagerness, having nothing to lose. Under this general 
welfare clause, therefore, a Board of Freeholders may indirectly con- 
fiscate the property of a taxpayer for the benefit of the masses. 

Our State and people have gone mad on civic and social matters. 
Pleasure and amusement, not work, seem to be the order of the day. The 
child is no longer brought up to hard work as were his father and 
mother ; everything must be done for him. Gymnasiums and swimming 
pools and higher education are provided instead of real work, and he or 
she grows up at the expense of the State and community without a real 
conception of life’s duties. 

High authority among our educators state that to educate at least 
50% of those educated in the last two years of our High Schools and 
in our Colleges and Universities has simply been lost labor. As I have 
said in other articles in the Law Journat, no child should be permitted 
to enter the last two years of High School, or any College or University, 
without undergoing a proper mental test. The age of graduation for 
the High School runs to about 18, and the College and University at 22. 
These ages in children are too late for training them in such occupations 
as would properly fit them to carry on life’s duties, whereas at 15 or 
16 they could have begun the work in which they were best fitted and 
have soon become useful members of society. The 50% of the untrained 
unfit become drones on the social fabric. Here is where the police 
power might better intervene and prescribe such tests and qualifications 
as to prevent the evil. This power—by the Legislature—does prescribe 
strict regulations for entrance into the professions of medicine, law, 
dentistry and many other lines of work. Why not as to entrance into 
colleges, etc.? 

Great injustice has been done in the respect named to our own pro- 
fession of the law. Those desiring to enter the law are compelled to 
spend so many years in the law office of a counselor, or so many years 
in a law school, or part time between each, to be followed by severe ex- 
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aminations both for attorneyship and, three years later, to become 
counselor. And the statute of 1913 (Chapter 198) says that “no one 
can practice law in this State without being duly licensed therefor, with- 
out being guilty of a misdemeanor.” This is practically done away with 
by the Act of 1924 (Chapter 138), which allows Trust Companies to 
do all kinds of law business by means of their own attorneys. It includes 
drawing of wills, if drawn in connection with or incidental to the dis- 
charge of trust functions, and by the employment of their own lawyers. 
This law also extends to Title Companies, and to any person, partnership 
or corporation engaged in the leasing, sale or exchange of real or per- 
sonal property, or in the loaning of money; such may draw any legal 
document incidental to their business, such as deeds, mortgages, leases, etc. 

The business that usually starts the young lawyer, therefore, that 
of conveyancing, is taken away from him, and nothing seems left but the 
trial of cases in Court, criminal, divorce, accident or civil, which it 
usually takes years to become proficient in, and which yield but little pay 
as compared to the handling of estates and titles that in former times 
were the lawyer’s chief support. 

What is the future to be? Will our Bar continue its former high 
standing, or will it become a band of loan sharks, with here and there a 
few corporation lawyers not responsible to the community but to their 
employers? As an old lawyer who remembers the distinguished and 
powerful men who led our Bar, I tremble for the future. 





RADICAL AND SUBVERSIVE MOVEMENTS IN AMERICA 


BY THEODORE D. GOTTLIEB, NEWARK, N. J. 


Melvin M. Johnson, a distinguished member of the Boston Bar, 
in his speech before the New Jersey State Bar Association at Atlantic 
City, N. J., June 6, 1925, endeavored to show that Communism and Bol- 
shevism are comprehensive and far-flung menaces, with a definite and 
tangible trail leading direct from Moscow to America. 

Communism is frankly and avowedly international in plan and 
scope. The official title of the organization controlling the present Rus- 
sian Bolshevistic Governments “The Third International,” clearly proves 
that point. The very basis of the organization is predicated on the fact 
of world-wide propaganda and world-wide revolution. 

The headquarters of The Third International are at Moscow, and 
the directing influence and genius for organization shown by the party 
all center there. It is a fact that accredited delegates from Moscow 
to America and from America to Moscow have sat in many conventions 
and conferences of Communists, and the visits of unofficial observers to 
Moscow, such as Sherwood Eddy of the International Y. M. C. A., have 
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become trite and commonplace. All these observers are, before their 
selection as unofficial envoys, permeated either by Pacifism (the step- 
child of Communism), the doctrine of non-resistance, or some other 
“ist” or “ism” foreign to America and a potential menace to its peace 
and security. They invariably return from Russia filled with enthusiasm 
for the new régime, not only apologists for the Communistic government, 
but full-fledged believers, spreaders of political heresy and social con- 
tagion. 

Soviet intrigue is present all over the world as recent events have 
shown. China, Mexico, Nicaragua, England, South Africa, Australia 
and India (to say nothing of the activities in the Continental countries) 
have all recently felt the weight of Communistic experimentations. 

There are some who doubt the comprehensiveness of the Com- 
munistic program and who deprecate or discount measures taken to ac- 
quaint the American public with the subtle, secret and insidious program 
being carried on in this country. To such skeptics the following procla- 
mation may be of interest, as one of many such documents properly 
authenticated and of unquestioned verity: 


OrDERS FROM HEADQUARTERS IN Moscow To COMMUNISTS IN AMERICA 
DurInG STRIKES OF SUMMER OF 1922 


“The Central Committee of the Communist Party of America must 
direct its particular attention to the progress of the strike of the miners 
of America. 

“Agitators and propagandists must be sent to the strike regions. 

“Tt is necessary to strive to arouse the striking coal miners to the 
point of armed Insurrection. Let them blow up and flood the shafts. 
Shower the strike regions with proclamations and appeals. This arouses 
the Revolutionary Spirit of the Workers and prepares them for the com- 
ing Revolution in America. 

(Signed) “Z1NovIEFF, 
“President of The Communist International.” 


Who is Zinovieff, the signer of this infamous document? None 
other than the former Director-General of world-wide Red propaganda, 
one of the leaders of the Third International, the Soviet, Communistic 
Dictatorship of the Proletariat and a close associate of Trotsky and 
Lenin, and an early friend of Stalin. It will be recalled that Zinovieff 
lost his powerful position only within the last four months, being out- 
maneuvered by a more powerful and masterful personality. He was re- 
sponsible for the stripping of the Greek Catholic Church, the sale of its 
ornaments, the confiscation of its estates, the proceeds of which he em- 
ployed for the purpose of world-wide agitation and propaganda. 

The system still continues; the undermining, the boring in, the plant- 
ing of the seeds of discord, doubt and derision; the ultimate aim and 
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obiect being the destruction of constitutional government, the breaking 
up of our unity, the substitution of bloc government under the reign of 
the Proletariat. In other words, Communism. 

There are those who point to recent statistics to the effect that mem- 
bership in the Communist Party has declined. A recent book by James 
O’Neal, published by the Rand Press of New York City, a Communistic 
organization, is largely responsible for that point of view. A full and 
complete answer to that belief, however, is: 

First, that these statistics are furnished by the Communists them- 
selves and hence are open to suspicion as part and parcel of organized 
Communistic propaganda intended to throw us off our guard. It must 
also be remembered, too, that membership in the Communist Party con- 
notes regular payment of dues and the regular induction in the or- 
ganization, and that there are thousands of Communists who are outside 
the organization. 

Second, that though there may be a decline in the dues-paying mem- 
bers, there has been a tremendous increase in radical and subversive 
sentiment in this country, much of which is fostered by the Communists 
and nurtured by the influences radiating therefrom. There are two 
methods used by the advanced radicals; first, what is termed the “boring 
in” process; second, direct action, the latter of which is avowedly and 
confessedly illegal. A few of the boring-in processes are herein men- 
tioned. For instance, the camouflaged, smug, so-called “Christian” at- 
tack on the Army and Navy, the Reserve Officers’ Training Corps, Citi- 
zens’ Military Training Camps, led by easily influenced, sentimental 
idealists and impractical clergymen. The result of this grouping of in- 
terests has been successful in reducing the regular Army to 119,000 men, 
when the National Defense Act of 1920 fixed as the minimum a strength 
of 250,000 to 280,000 men. This objective has been gained by pressure 
brought to bear on the appropriation Committees in Congress by a small 
minority of Pacifists and radicals well organized and well entrenched. 
The activities of the Young Workers League, a Communist off-shoot, 
in fact the Grammar School of Communism, was evidenced a few 
weeks ago in the city of Newark by the picketing of the Barringer, the 
East Side, Central and West Side High Schools, by members of the 
League, and the distribution by their pickets to the boys of the Schools 
of a circular directed against the Citizens’ Military Training Camps and 
the Plattsburg idea in general. The circular contained gross exaggera- 
tions and wilful and deliberate misstatements of fact. Such, for in- 
stance, as that the food is “rotten,” and that the boys are regimented into 
potential strike breakers, cannon fodder, and other such like distortions 
and perversions of fact. 
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The Veterans Alliance of Essex County has answered the circular 
and has shown that the Camps fulfil a needed want and that almost one- 
half of the men called to the draft in 1917 and 1918 were physically 
unfit ; and they have otherwise denied the misstatements and placed the 
matter before the boys of Newark in its proper light. The Camps need 
no defense. The fact that there are more applications this year than can 
be handled is a complete refutation of the foolish charges made. Any 
young man who has attended these Camps is the best evidence as to 
their value. The groups have returned each year filled with enthusiasm 
for the course, for the treatment and for the opportunities offered. 

Other evidences of radical tendencies mentioned in connection with 
the Defense of America is the circulation of millions of copies of the 
so-called Slackers’ Oath and its supplement, by the pink socialists of the 
Women’s Clubs, the call for the “Revolt of Youth” led by Stanley High, 
a smug fellow and potential slacker, whose resolution is, “Leaven- 
worth, rather than fight;” the campaign against religion in the colleges 
and the universities led by the American Association for the Advance- 
ment of Atheism and known as The Four A’s, and the planting therein of 
atheistical groups bearing such blasphemous titles as: 


The Lost Souls You Be Damns 
The Damned Souls The Circle of the Godless 
Hell Bents The Devil’s Angels 


The God Debunkers 


Not content with trying to capture the imagination of the adult col- 
legians, the Young Atheists’ League has attempted to capture the child 
mind by organizing groups of young atheists from five to thirteen years 
of age in Grammar and High Schools. The reports of the Secretaries 
of both these organizations show a nation-wide membership. Those in- 
terested in learning more of its propaganda should address Miss Chris- 
tine Walker of Gap, Pa., National Secretary of the Young Atheists’ 
League, for pamphlets parodying the Lord’s Prayer, the Apostles’ Creed, 
the Ten Commandments, Christian Hymns in general, and for the plan 
and policy of the League. The effort to overthrow the present marriage 
system and Christian morality and to substitute therefor free love and 
individual caprice, is also very much in evidence to-day. 

A recent Soviet quotation which has received wide publicity follows: 


“We are ready to renounce all the accustomed forms of life, ready 
to advance the Revolution in every field. Are we afraid to touch the 
family? Shall we not touch the marriage system? It is necessary to de- 
clare the truth outright! The old form of the family is passing away. 
The Communist Society has no use for it. The freedom of relations be- 
tween the sexes does not contradict the idealogy of Communism. The 
interests of the Commonwealth, of the workers, are not in any way dis- 
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turbed by the fact that marriage is of a short or prolonged duration, 
whether its basis is love, passion, or even a transitory physical attraction.” 


Communism is persistently and consistently at work to destroy the 
present philosophy of the sex relations of the Christian world and to sub- 
stitute therefor the radical, immoral and unmoral conceptions of Lenin, 
Trotsky and all the disciples of Marx. 

Additional evidence of this radical thought and teaching is found in 
the rise of a new cult friendly to pre-marital intercourse. The question- 
naire recently distributed in Smith College bears strong evidences of the 
changed form and teaching of conventional morality. It is appended 
herewith : 


“1. Which do you aspire to? 
a. Home? 
b. Home and Career? 
c. Career. 
2. Do you wish to marry? 
3. Which do you prefer for yourself? 
a. A companionate without marriage? 
b. A companionate with marriage? 
c. Marriage with children? 
d. Children without marriage? 

4. Do you place love above duty or duty above love as the basis for 
entering marriage? For continuing the marriage relation? 

5. Do you wish to have children? How many boys, or girls? 

6. If you marry, do you desire to subordinate your own personality 
to that of husband and children? 

7. Would you enter marriage— 

a. Only as a permanent relationship? 
b. As one to be dissolved under severe provocation? 
c. As one to be dissolved at the will of either party? 

8. Do you desire to carry on some practical activity outside the home 
immediately after marriage? If so, what? 

g. If your husband’s income were limited would you earn money 
after marriage? 

10. Do you think women who are able to support themselves should 
be permitted to have children without marriage? 

11. Rate the following in their appeal to you: Wealth, Fame, 
Beauty, Happiness, Talent, Service, Goodness. 

12. Would you under favorable circumstances indulge in extra- 
marital sex relations after marriage? Would you approve same for your 
husband ? 

13. Are you engaged? 

14. Would you indulge in promiscuous petting ? 

Would you indulge in moderate petting? 
Are you opposed to all petting? 

15. Do you favor the same standard of morality for both sexes be- 
fore marriage? After marriage? 

16. Do you think it an advantage or a disadvantage for a man to 
have sex experience before marriage? 
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17. Would knowledge of such relationship affect your attitude 
toward a personal suitor? 

18. Do you thing it an advantage or a disadvantage for a woman to 
have sex experience before marriage? 

19. Should girls have more freedom to seek sex experience before 
marriage than is now generally approved? 

a. Would you use this freedom under favorable circumstances ? 
b. Have you had such experience? Once? Occasionally? 
Frequently? 
20. Have your years at college affected your attitude favorably or 
unfavorably— 
a. Toward your desire to marry. 
b. Toward the desire for a career. 
c. Freedom of sex experience for men. 
d. Freedom of sex experience for women.” 

A sad commentary on the above is Judge Ben Lindsey’s recent at- 
titude. He has apparently fallen from his former high estate and has 
written a series of articles for a modern flashy magazine advocating his 
friendliness to trial marriage and advocating companionate marriage as 
a substitute for the present legal and sacramental marriage. Indeed, 
there is much fault to be found in his recent book, “The Revolt of Mod- 
ern Youth,” and the doctrines therein apparently sanctioned and ap- 
proved by him. 

Additional evidences of the revolt against restraint and authority is 
found in the fomenting of strikes and discord by certain alien Reds and 
our own native-American, misguided intelligensia. For instance, the im- 
porting of foreign Communistic agitators as at Passaic, N. J., in the re- 
cent mill strike, with a consequent disruption of business and the ter- 
rorizing of the whole community for months in order to make of it “a 
training school for revolt,” “a laboratory for revolution,” in accordance 
with the boast of Weisbrod, the Communist leader of the strike. 

Another Pacifistic-Communistic movement is directed against the 
singing of The Star Spangled Banner by a campaign of so-called edu- 
cation in which a prominent Christian Scientist of New York has on 
numerous occasions paid for whole pages in the metropolitan press to 
voice her disapproval of the National Anthem and the tendencies typified 
by it. 

Akin to it is the railing and ranting of the Fosters, Ruthenbergs, 
Baldwins and others, who advocate the Red flag of internationalism as 
opposed to the Red, White and Blue of Constitutional America. The 
drive against the public schools, led by the Young Workers and the 
Young Pioneers, the latter organization being in deadly conflict with the 
Boy Scouts, is also propaganda conducted by the Youth Movement, and 
an attempt to impress the plastic mind of childhood with subversive 


philosophy. 


99 66 














216 THE NEW JERSEY LAW JOURNAL 


have the advantage of taking a chance of winning an inadvisable or per- 
haps unworthy case, but more often to obtain the advantages of a chance 
to gain a verdict without paying a retainer. 

One very capable lawyer, in arguing over the problem, said that he 
met the situation in a most satisfactory way; that when such a pros- 
pective client has given his name, address and his references, and he has 
gleaned an inkling of the situation, he bluntly states: “Now, sir, my 
time as a counselor is valuable, and, just for preliminary consultation on 
the nature of your difficulty, I will write you out a receipt for ten dollars, 
and then I will give you the benefit of a consultation that may last an 
hour, if that amount of time is required; and we will go thoroughly into 
the entire circumstances, and I will advise you whether you have an ad- 
visable case or a case for prospective settlement, or what in my judgment 
and from my experience I think is for your best interest.” The respect 
of the client is won by such a stand at the start, and the retainer or 
other draft of handling the action can then be definitely arranged to the 
mutual satisfaction of attorney and client. 

One very important principle for the lawyer is to avoid stepping into 
a situation that cannot in probability be advantageously concluded. It is 
always a mistake to accept a retainer in an unworthy cause, or one where 
the facts must be perverted to make a legal foundation for a verdict or 
decree of the Court. Not even explaining the legal aspects from begin- 
ning to end, and finding the client willing to take all the risks, excuses 
such conduct. The lawyer must, first of all, consider his standing as a 
servant of the Courts as well as a servant of his client; that justice is 
the aim of law; and that Judges administer justice to all men, and will 
not countenance unfair dealings of any man; nor must he overlook con- 
cealed surroundings of iniquity. The advice of an attorney must frankly 
state to the client his duty as a fair and unright citizen. It is hard to 
prune down the branches of prejudice and perhaps hatred, the hopes of 
gain and perhaps revenge, but what is right is right, and the truth must 
prevail. 

It is asking too much of a lawyer that he risk his reputation. It is 
asking too much of a lawyer that he start a case without a retainer suf- 
ficient to cover all his expense$; but if the attorney is willing to advance 
all the costs in a worthy cause, it is not unfair that the client bind him- 
self not to settle the suit except through the attorney, and that his at- 
torney may retain a fair proportion of the proceeds of his collection in 
case of success. 

One day I stepped into the office of a well-known lawyer, just as 
he was ushering out a boisterous client with the following words: ‘Don’t 
you come back and take any more of my time unless you have $150 for 
me as my retainer; I have to pay all the charges in advance, and so do 
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you.” Then he looked at me with an apology and stated how necessary 
he found it to have unresourceful clients pay suitably in advance. 

There have been attorneys of very high standing who demand $5,000 
retainer to coax them to give their valuable attention to any case. The 
best business seeks the services of the best lawyers. 

There is no occupation that constantly provides so many oppor- 
tunities of service to the State and to the individual as the legal pro- 
fession. Have we any right to exist in this world as ciphers, as mere 
money-making machines, without increasing day by day the wisdom of 
the heart, the learning of the mind and the usefulness of our being? We 
cannot admire the cold, hard, unsympathetic, cruel type of lawyer, but 
rather it is necessary that power be tempered with mercy and service 
with charity toward all. It is the spirit and mental poise that, after all is 
said and done, win the battle, and mental poise arises from the deeper 
thought and more scientific understanding of the human mind. 

Fidelity is an humble virtue, not to be despised, and its achieve- 
ments arise from faithful service and vigorous action. By tedious toil 
in lowly life we prove our worth of the trustful confidence of our friends 
and acquaintances. 

The contractor who would erect a beautiful structure must first toil 
under most disagreeable surroundings, perhaps in quick-sand and muddy 
soil, until he strikes the solid rock and establishes a deep and unmovable 
foundation. Then, when this is carefully and securely laid, he works 
upward into the glorious sunshine, and fearlessly constructs story upon 
story, with the approving commendation of the many observers, until 
the stately edifice reaches completion. Fidelity, like a magic wand, 
touches the tongue with eloquence, and meets toil and hardship with 
faithful endeavor, transforming despair into confidence and timidity into 
energy. 

Righteousness is another legal virtue that well repays for cultivation, 
with a brilliancy that by far outshines the glitter of gold. Be of a kindly 
spirit, ready for service at every opportunity which may be presented. 
Fortitude and Justice are twin virtues to protect the weak and encourage 
fair play. Industry and Frugality are alike twin virtues to prosper the 
present and assure comfort in the future. We can all afford to rejoice 
in the prosperity and success of others, and in the cultivation of wisdom 
and understanding seek and acquire that perfect equanimity of mental 
balance that comes to those who have fought through many good fights 
without envy or jealousy of the winner if the battle be lost, and without 
overconfidence pride or overbearance when victory is won. 

The successful lawyer must have confidence in the integrity of his 
client and in his own understanding of the principles and decisions of the 
law which apply to the case. Confidence gives self-reliance, and under 
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the blows of vigorous action, with unwavering aim, every barrier melts 
away, shadows scatter, and difficulties are easily surmounted. “Ask and 
you will receive; seek and you will find; knock and it shall be opened 


” 


unto you,” is no idle promise, for success always rewards the honest re- 
quest, the earnest seeking and the persevering effort. Confidence in the 
day of the storm awaits the rainbow, and develops the broadening in- 
stinct of understanding, removing friction, worry and depression. It 
stands in the life of a lawyer as a solid rock, attracting friends and ter- 
rifying foes, protecting the person from controversy and distraction, so 
that every mental force is concentrated upon the accomplishment of the 
next step of advancement toward the ultimate design. Men of confidence 
are everywhere in demand; men who will do what is right though the 
heavens threaten to fall, and who will battle for the right with fearless 
courage and unyielding endurance. 

We all gain such measure of success as we may achieve by treading 
the toil-trodden ways worn by others. The flower may blossom forth in 
an hour, but the bud has been growing and expanding for many weeks. 
There is a success arising from simple, everyday service and devotion, 
which is not framed in the big things of life, nor in wealth, nor in sta- 
tion, nor in display. It is shown in the calm happiness of friendships, in 
the forbearance of judgment, and in the careful attention to all the or- 
dinary activities of the routine of daily existence. True individual suc- 
cess is achieved in the strength of character, which comes from industry, 
good-will, sincerity and kindness. The generous lawyer, toiling with 
persevering persistency to a ripe old age, because he renews his strength 
with each succeeding effort to stand true and firm in his convictions, in 
the face of storms of criticisms and whirlwinds of antagonisms, is never 
a failure. You may ask him; he knows. 





AN INTERESTING AUTOMOBILE DECISION 


BY EARL A. MERRILL, WESTFIELD, N. J. 


The opinion of the Supreme Court in Babes v. Schaub (5 Miscl. 
Rep. 371), establishes a desirable precedent in the law relating to the 
measure of damages in cases where an automobile has been so completely 
wrecked as to be impossible to repair. 

In its opinion affirming the judgment of the Circuit Court the Su- 
preme Court says: 


“The testimony with reference to the damage to the car was that it 
was wrecked. One door was smashed up. Five glasses were broken. 
The frame work on the roof was splintered. The roof cover was torn 
off. The chassis frame was bent. The fenders were bent. The body 
pillars were splintered. The car was not repaired. No estimate of the 
cost of repairs was given. The car cost originally $1,610. It was a 
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1924 model. It had been run about 1,000 miles when the accident oc- 
curred. There was no testimony as to the value of the car before or 
after the accident. While we think the testimony meagre and unsatis- 
factory, yet we cannot say that it was insufficient to support a verdict of 


$500.” 

Lawyers are so accustomed to enunciating the rule that, in automo- 
bile damage cases, the measure of damages is the difference between the 
value of the car immediately before and immediately after the accident, 
that the opinion of the Court may seem, upon a casual reading, to be a 
departure from established precedents, but such is not the fact, and the 
judgment below was properly affirmed. 

In Hintz v. Roberts (98 N. J. L. 768), the Court of Errors and Ap- 
peals observed that, “in an action for injury to an automobile the general 
rule is that the measure of damages, where no circumstances of aggrava- 
tion are shown, is the amount that will compensate for all the detriment 
naturally and proximately caused.” The Court then adds the following 
significant remark: “This detriment, in the absence of total destruction 
of the automobile, is the difference in value of the automobile immediately 
before and immediately after the injury.” 

That is to say, the plaintiff is entitled to compensation for his injury, 
but compensation is measured by the difference in values in those in- 
stances only where the very automobile injured can be restored, repaired, 
to the owner. 

The reason for limiting the rule to cases where the injury falls short 
of total destruction is because, where the automobile is destroyed, such 
difference in value may not, and often will not, compensate the plaintiff 
if based on so-called “market value.” 

The vital difference between the two conditions is this: In the first 
case the plaintiff can be restored to his original position by the restoration 
of his automobile in its condition prior to the injury. That is simply a 
matter of the cost of the repairs, plus the appraised depreciation due to 
the fact of an injury. But in the second case it is impracticable to make 
repairs, either because the automobile itself has disappeared, or because 
the value of the necessary repairs is such that the cost, or investment, 
would be so far in excess of the added value given to the automobile 
thereby, that such repairs are economically unwise. This inability to re- 
store to the plaintiff the automobile injured eliminates the otherwise defi- 
nitely ascertainable cost of the repairs as a factor upon the issue of com- 
pensation. The factor of depreciation due merely to an injury, apart 
from the cost of repairing the injury, also disappears as that factor is 
incident only to a repaired automobile. 

Where the automobile is destroyed (and its reduction to “junk” is its 
destruction for all practical purposes), the expression “value before and 
after the injury” ceases to have any meaning, because those factors are 
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absent upon which such value is predicated, and the only basis upon 
which a jury can, with reasonable fairness, estimate that just compensa- 
tion to which the plaintiff is entitled, is an adequate description of the 
automobile before the injury, including such items as make, type, age, 
cost and condition, supplemented, at the plaintiff’s option or at the de- 
fendant’s option, by testimony as to the actual value of that particular 
automobile prior to the injury. 

In practice it is likely to come to this—either the jury must be given 
the right to make its own estimate of that compensation which will in- 
demnify the plaintiff, or it must abdicate its proper functions for the 
mechanical registration of such “market value” of used automobiles of 
that type and age as shall be testified to by a dealer, and utterly regard- 
less of the “compensatory” value to the plaintiff of the particular automo- 
bile the subject of the suit. 

In many instances, perhaps in a majority of instances, where an 
automobile has been destroyed in an accident it is altogether impossible 
to secure expert opinion as to the actual compensatory value of that par- 
ticular automobile immediately prior to such destruction. 

This fact, however, although making the evidence of the quantum 
of damages somewhat “meagre and unsatisfactory,” cannot be taken ad- 
vantage of to the plaintiff’s disadvantage by a defendant whose negli- 
gence has been so gross as to result in the total destruction of plaintiff’s 
automobile, thereby depriving him of that measure of damages which he 
would have had if the damage has been susceptible of repair. The plain- 
tiff is still entitled to “compensation” and it is the defendant’s sole fault 
that the estimation of such compensation has been made more difficult. 

The defendant is amply protected by his opportunity for cross- 
examination, by his right to introduce evidence in his own behalf as to 
condition and value, and by proper instructions by the Court. 

The opinion is sound law and goes no further than is reasonable, 
and just in those numerous instances where a more rigorous rule would 
wholly prevent a recovery, or make the proof of the quantum of dam- 
ages so difficult and expensive as to amount to a denial of justice. 





PROPOSED AMENDMENT Of THE NEW JERSEY CONSTITUTION RE- 
LATING TO ZONING 


BY CHARLES R. HARDIN, NEWARK, N. J. 

Constitutions serve the two principal purposes of establishing a 
framework of government, and of limiting the powers of the government 
so established. It is with the second purpose, the limitation of powers, 
that we should be particularly concerned. The framework and machin- 
ery are important, but, whether Kings or Governors be provided, human 
beings are set over us to administer our affairs, and human beings, 
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whether ruling by virtue of blood or popular election, will at times both 
make mistakes and abuse confidence. This is a lesson of history which 
guided the framing of American Constitutions, and which led to the 
writing down in those Constitutions of the limits beyond which our rulers 
should not go. 

Besides the private rights of personal liberty and personal security 
which are guaranteed by the New Jersey Constitution, we regard as 
vital to our happiness the right of private property. We certainly con- 
sider it of the utmost importance that this right of private property be 
guaranteed to us and protected against government interference by the 
State Constitution; and that the protection of this right be intrusted, in 
the final instance, to the independent Judiciary established by that Con- 
stitution. 

If this be admitted, it would appear that we must oppose the Zoning 
Amendment, which would add to the New Jersey Constitution, as Para. 
5 of Section VI of Artivle IV, the following provision: 


“The Legislature may enact general laws under which municipali- 
ties, other than counties, may adopt zoning ordinances, limiting and re- 
stricting to specified districts, and regulating therein, buildings and struc- 
tures, according to their construction, and the nature and extent of their 
use, and the exercise of such authority shall be deemed to be within the 
police power of the State. Such laws shall be subject to repeal or alter- 
ation by the Legislature.” 


On its face this Amendment would empower municipalities, if au- 
thorized by the Legislature and if the power be exercised by ordinance, 
to regulate, without compensation and without uniformity, the construc- 
tion and the nature and extent of the use of buildings and structures. The 
enormity of this power is, on reflection, startling. The Amendment ex- 
presses a clear intent and purpose. There is no expressed safeguard of 
reasonableness or fairness; no limitation in favor of any private right 
of contract or property; nothing on the basis of which the Courts could 
set aside an unreasonable exercise of the power conferred by the Amend- 
ment. 

A number of reasons have been suggested, with the object of quiet- 
ing our worst fears as to the Amendment. Space permits only brief 
reference to some of these suggestions. 

It has been said that Courts can overthrow the actions of the Legis- 
lative, or Executive branches of government when such actions are in 
conflict, not with the Constitution, but with some undefined notion of 
divine or natural rights. This must be regarded as a dangerous con- 
ception of judicial omnipotence, which our Courts cannot be expected to 


assert. 
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permit to enlarge an existing public garage, 35 by 55 feet, to a size of 
68 by 105 feet, the owner’s tract being 100 by 118 feet.?° 

These are some of the 110 cases in which our Courts have pro- 
tected individual property rights. Are the cases cited wrongly decided? 
Should we tell the Courts that their existing power of review under the 
State Constitution is no longer to be exercised? And if absolute power of 
regulation is granted to public officials, should we not fear, not only 
further like instances, but even more extreme exercises of power, reach- 
ing even to regulations compelling abandonment of long-continued use? 

Let us examine the 110 cases further. Will the municipalities give fair 
treatment to individuals who own properties peculiarly fitted for certain 
uses? Zoning ordinances often attempt to preserve neighborhoods for 
former uses, when some near-by properties are already devoted to dif- 
ferent and more profitable uses, or when surroundings dictate the 
economy and propriety of the prohibited uses. 

Besides the cases above cited, we find others. The City of Newark 
attempted to forbid stores on five blocks of a main artery, South Orange 
avenue, which accommodated trolleys and buses and which was other- 
wise zoned for business uses.** The City of Elizabeth refused permits 
for stores on a similar thoroughfare, South Broad street, on which 
trolleys and buses operated, although there were two schools and a 
hospital near-by.?* In two cases Newark tried to prevent stores on Sum- 
mer avenue, on which a bus line ran. In one case, there were existing 
stores on both sides of Summer avenue one block away, and a large 
apartment house half a block away.** In the other case the neighborhood 
consisted chiefly of two and three family houses, but there was a church 
opposite, a parochial school 400 feet away and a factory one block east.'* 
The Town of Montclair resisted a store construction in a block one- 
half of which was in a business zone.*® The City of Jersey City for- 
bade stores at the corner of Hudson County Boulevard and Grant ave- 
nue, near a school, on a main thoroughfare, in a neighborhood where 
apartments were permitted.*° The City of Newark refused store per- 
mits to the owner of premises on Lyons avenue, a main thoroughfare 
travelled by buses, 60 feet east of Clinton Place, although contiguous 
property, and all four corners‘of Lyons avenue and Clinton Place were 
included in a business zone.** In two other cases, Newark sought to 


*Myslivec v. Bigelow, 4 M. 814. 

*Plymouth Co. v. Bigelow, 129 Atl. 203, 2 M. 711. 
"Lutz v. Kaltenbach, 128 Atl. 421; also 129 Atl. 
*Blidrs. Realty Co. v. Bigelow, 128 A. 887; affd. 4 N. J. Adv. 506. 
“Julianno Const. Co. v. Bigelow, 4 M 182. 

*Prince v. Montclair, 129 Atl. 123. 

*H. Krumgold & Sons, Inc. v. Jersey City, 130 Atl. 635. 
"Herman & Co. v. Newark, 131 Atl. 116, 3 M. 1233. 
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restrict the development of Lyons avenue, forbidding stores at the cor- 
ner of Irving Place,!* and forbidding a three-story apartment at the cor- 
ner of Porter Place.4® The City of Ventnor City, under an ordinance 
prohibiting garages in nearly all of the business section of the city, re- 
fused to permit a garage across the street from a gasoline station.” 

Many others of the 110 cases involve restrictions, principally as to 
building of apartments or stores, on streets and highways much used by 
through traffic, and often by buses or trolleys or both. The published 
reports in some of the cases do not disclose the location of the premises 
involved in the decisions, and of other cases do not describe the nature 
of the street or neighborhood. But reports are complete enough to show 
zoning restrictions attempted on streets used by trolley cars, such as 
South Orange avenue in the Village of South Orange,” Valley Road 
in the Town of Montclair,2 and on Bloomfield avenue in the Town of 
Bloomfield,”* in addition to the similar cases previously cited. 

Apartments and stores are in demand. If New Jersey is to grow 
and develop, they must be built somewhere, and it seems natural and 
beneficial that an owner on a travelled thoroughfare should devote his 
property to the uses for which its accessibility adapts it. 

Another favorite zoning regulation, already much attempted, is the 
set-back. The height and percentage of yard space are also often regu- 
lated. If moderate requirements of this nature are applied uniformly to 
all sections of a municipality, they are legitimate exercises of the police 
power in the interest of health and safety. But zoning proceeds on the 
assumption that a regulation is good for one class or neighborhood of 
residents, but not necessary for another. And the set-back, requiring 
building to be 15 or 30 feet, or some other distance from the street line, 
is usually only a neighborhood beauty scheme. If so, or if it has some 
other purpose, as, for example, to provide a view around the corner for 
motorists, then the public needs the property for park or street-widen- 
ing purposes, and the public should condemn and pay compensation to 
the owner. Yet, in a number of the 110 cases, our Courts have been 
urged to hold that a municipality is justified, under the police power, 
without compensation, in order to furnish a better view for the travelling 
public, to forbid the use by an owner of his property. The Village of 
South Orange for this reason sought to compel 40-foot and 15-foot set- 


*%Chancellor Devel. Co. v. Newark, 131 Atl. 116, 3 M. 1231. 

*T oretto Realty Co. v. Bigelow, 133 Atl. 414. 

*Bloom v. Ventnor City, 4 M. 174. 

"Michel v. South Orange, 3 M. 243 (apartment) ; Eaton v. South Orange, 3 M. 
264 (apartment); Eaton v. South Orange, 130 Atl. 362, 3 M. 956 (stores and apart- 
ments) ; Franklin Realty & Mtge. Co. v. South Orange, 132 Atl. 81, 4 M. 109 
(stores) ; Michel v. South Orange, 132 Atl. 337, 4 M. 302 (stores and apartment). 

*Rudensey v. Montclair, 131 Atl. 906, 4 M. 103; s. c., 133 Atl. 777, 4 M. 577 
(stores) ; Eaton v. Montclair, 133 Atl. 400, 4 M. 507 (stores). 
*Wittkop v. Garner, 132 Atl. 330, 4 M. 234 (group of individual garages). 
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backs at the corner of South Orange and Turrell avenues, and 25-foot 
and 15-foot set-backs in four other street intersection cases.** For the 
same expressed reason, the Town of Bloomfield attempted to support 
its refusal to issue a permit at the corner of Franklin and Berkeley ave- 
nues,”® and the Town of Montclair at Valley and Brookfield roads.”® 

In some cases the set-back regulation appears to be a method of pro- 
hibiting buildings which municipal officials do not want, as where the 
Borough of Haddonfield forbade less than a two-story building within 
80 feet of Main street,?” and where the City of Orange sought to en- 
force a set-back equal to the height of an apartment.”® 

We may also be warned that minimum, as well as maximum, height 
regulations will be imposed. Besides the Haddonfield case,”* there is 
a case in the group under consideration wherein Jersey City prohibited 
buildings of less than three stories in a business section.”® 

In spite of well-known constitutional difficulties, municipalities have 
already contended in Court for the right to impose more or less trivial 
regulations. Eight of the 110 cases involved simply give the right to build, 
or to use existing buildings as two-family houses.*° And one of the cases 
actually involved an attempt by the City of Elizabeth to prevent the en- 
closure of an open porch.** 

Enough has been said to indicate that the Courts have not been, at 
least in many cases, unreasonable or wrong. Property rights in New 


*See cases cited in note 21, supra. Also, Heller v. South Orange, 130 Atl. 534, 
3 M. 1076. The following appears in the opinion of the Supreme Court, in Michel v. 
South Orange, 4 M. 302, supra: “If streets are too narrow for safe use they should 
be widened by lawful means, and these means have been accorded the various mu- 
nicipalities by the exercise of the right of eminent domain through condemnation 
proceedings. In the present case, to impose on the owner of abutting property the 
duty of making the street safe, is to transfer a public obligation to the individual, 
and to impose it to such a degree that he is deprived of the use of a large portion 
of his property without the just compensation which the Constitution secures to 
him.” 

*Tenez Construc. Co. v. Garner, 133 Atl. 306, 4 M. 48s. 

*Eaton v. Montclair, 133 Atl. 400, 4 M. 507; in which the Supreme Court said: 
“ . . The respondents contend that, if one owns a piece of property at the 
junction of two roads, for the safety of the public the owner should not be per- 
mitted to erect a building thereon, because the erection of such a building would 
tend to obscure the view of the highway . . . It is insisted that this is a proper 
exercise of the police power. If this view were adopted, it would result in the own- 
er of a tract of land, presumably worth about $20,000, being unable to derive any 
revenue from it, for one kind of a building would be as much of an obstruction of 
the view as any other. The only thing which the owner under such circumstances 
would derive from the ownership of the land would be the privilege of paying taxes 
and assessments thereon.” 

*Romar Realty Co. v. Haddonfield, 96 N. J. L. 117, 114 Atl. 248. 

*Robert Realty Co. v. Orange, 4 M. 912. 

*Dorison v. Saul, 118 Atl. 6901. 

“Handy v. South Orange, 118 Atl. 838; Vernon v. Westfield, 98 N. J. L. 600, 
124 Atl. 248; R. & B. Realty Co. v. Jelleme, 130 Atl. 365, 2 M. 356; Pinck v. Jelleme, 
2 M. 1103; Slamowitz v. Jelleme, 130 Atl. 883, 3 M. 1169; Katz v. Ackerman, 4 M. 
524; Giaccobi v. Scott, 4 M. 563; Reitzel Est. Inc. v. Ostermann, 5 M. 208. 
“Parker v. Brennan, 2 M. 260. 
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Jersey have been protected. Nevertheless, it seems that the attempted 
municipal regulations, set aside in these 110 cases, would, in all but about 
eight instances,*? be within the expressed grant of power of the Zoning 
Amendment; and it can fairly be assumed that many more, and more 
unreasonable, regulations would have been enforced, if the Constitution 
had been differently construed, and will be enforced if the Constitution 
is amended to permit. 


Friends of zoning tell us that the problem is urgent. But it is sur- 
prising that any great urgency could as suddenly develop as is evidenced 
by the fact that the above mentioned I10 cases arose in the following 
years: 1921 (3), 1922 (2), 1923 (6), 1924 (15), 1925 (26), 1926 (47), 
1927 (3 months) (11). It also appears that the alleged urgency which 
calls for this unrestricted public regulation of private property has not 
yet been felt in many parts of the State. Of the 110 cases, 106 arose in 
five counties, as follows: Essex (65), Hudson (15), Union (13), 
Passaic (7) and Bergen (6). The following municipalities are the 
largest contributors to the list: City of East Orange (17), City of 
Newark (14), City of Jersey City (12), City of Elizabeth (10), Village 
of South Orange (9), City of Orange (6), Township of Maplewood (6), 
Town of Montclair (5), Town of Bloomfield (4) and City of Passaic 
(4). 

The 110 cases, classified according to the building uses involved are 
as follows: Retail stores, or combinations of stores and apartments— 
48; apartments—18; two-family homes—8; miscellaneous commercial 
uses—24. Of the remaining 12, the nature of the municipal regulations 
are not disclosed in the reports of 8, a sun-porch is involved in 1, and 
set-backs or minimum heights are the sole questions of contention in 3. 
Set-back, height or similar regulations are also involved in 7 of the 48 
store cases and in 4 of the 18 apartment cases. 


Some of the 24 miscellaneous business use cases have been cited 
above.** In one not previously mentioned the owner of an interior lot 
in a business district opening to the street by a 10-foot alley, wanted to 
erect individual garages.** The Court, in permitting this use, adminis- 
tered justice, as was done in many, if not in all, of the other cases on the 
list. And the cases do not deny the right to zone against certain commer- 
cial uses, to a reasonable extent. Our Courts have sustained the zoning 


"The eight excepted cases are one in which the Court of Chancery refused to 
enforce a zoning regulation and seven in which there were no ordinances covering 
the point in issue, or in which the ordinances reposed an open discretion in the 
neighbors or in the governing bodies. 

*Cases cited in notes 2, 3, 7, 8, 9 and 10, supra. 
“Bowen v. Jersey City, 132 Atl. 334; 4 M. 228 
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power as to garages,*® gasoline stations,** chemical factories,** and 
chicken markets.** Cases sustaining zoning regulations are not included 
in the list of 110 cases which have been discussed, but should be kept in 
mind by one considering the urgency or propriety of the zoning amend- 
ment. 

It must be apparent that one of the principal aims of zoning (to 
date) is to keep stores and apartments out of the less congested districts 
and sections. The argument that this is justifiable because it is designed 
to keep congestion out of such districts seems, on reflection, to present 
a very selfish and short-sighted aim on the part of the neighborhoods 
which desire it. If apartments cannot be built in the more open sections 
they will be built in the already over-congested sections. The general 
health and welfare should not yield to the less pressing problem of a 
particular block. Zoning is special regulation for particular property 
owners, and is blind to the general need for disseminating, rather than 
concentrating, the activities and habitations of our metropolitan popula- 
tions. Give the power to some of our suburban municipalities and new 
stores and apartments will almost certainly be absolutely prohibited. The 
Village of South Orange (in which only three apartments were then in 
existence) seriously contended that a deficiency in fire-fighting facilities 
justified the exclusion of apartments.*® If East Orange, Newark, Or- 
ange, South Orange and other metropolitan municipalities exclude apart- 
ments from desirable locations, it is not merely the individual property 
owners who suffer, but the masses of the people who are eager for less 
stuffy surroundings. These people ought not to be excluded, by law, 
from the spaces heretofore appropriately devoted to the residences of a 
few. If zoning is to be advocated, it might well be urged that zoning 
should prohibit stores and apartments where congestion exists, thus 
compelling their erection in less congested sections from which the usual 
zoning effort seeks to exclude them.*° 


“Contras v. Jersey City, 5 M. 59; Jersey Land Co. v. Scott, 5 M. 61; N. J. 
Land Co. v. East Orange, 4 M. 856; Portnoff v. Bigelow, 133 Atl. 534, 4 M. 539; 
Max v. Saul 127 Atl. 785, 3 M. 265; Johnston v. Hague, 2 M. 77; Hench v. East 
Orange 130 Atl. 363, 2 M. 510; Schait v. Senior, 117 Atl. 517, 97 N. J. L. 390. 
aa i v. Scott, 133 Atl. 767, 4 M. 587; Bauer v. Paterson, 132 A. 515, 4 N. J. 

v. 561. 

"Franklin Contracting Co. v. Deter, 122 Atl. 600. 

“Greenstein v. Bigelow, 5 M. 124. 

i “Ingersoll v. South Orange, 126 Atl. 213, 2 M. 882; s. c., 128 Atl. 393; affd. 130 
tl. 721. 

“The Supreme Court seemed to suggest this as the logical result of an anti- 
congestion argument presented by the municipality in Realty Security Co. v. East 
Orange, 4 M. 812. It was argued that the ordinance excluding apartments was rea- 
sonable in this case, because the erection of apartment buildings on a narrow street 
(Prospect St., roadway 30 feet in width) would of necessity bring the parking of 
business cars and increase the perplexing problem of traffic regulation. The Court, 
refusing to recognize any force in this argument, said of it: “Carried to its logical 
conclusion, the heavier the traffic the more rigid should be the zoning restriction.’ 
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The favors to be conferred through the zoning power are of great 
political value. Municipal officials will act as those most influential, 
most interested or most insistent, demand. Scientific planning schemes 
will break in the face of selfish neighborhood opinion. And a compre- 
hensive metropolitan scheme will be hopeless of attainment, for each of 
the municipalities will regulate according to predominant selfish interest 
within that municipality. 

Prosperity and progress have been our good fortune, because of 
individual initiative, encouraged by the protection which has been given 
to private property and contract rights. Our Constitution has been con- 
strued by our Courts to give this protection, and the Supreme Court has 
warned us of the consequences to be feared from a different view of 
property rights.** 

One other observation, and this paper is ended. Zoning may be in- 
tended primarily to give the “benefits” of deed restrictions to unre- 
stricted properties. But what, we may ask, is to happen to owners who 
have bought in neighborhoods protected by deed restrictions? Their 
rights to live restricted can be no more sacred than the rights of those 
who have bought in unrestricted tracts to live free. The constitutional 
power “to regulate the nature and extent of the use” will, if it means 
what it says, include the power to regulate the use of deed-restricted, as 
well as of unrestricted, tracts. The clause of the State Constitution 
which forbids the taking of property without compensation*? is no more 
sacred than the clause forbidding the impairment of the obligations of 
contracts.** It must be conceded that the language of the proposed 
Amendment, so expressly authorizing the substitution of public regula- 
tion for private control of the use of real property, would authorize 
the modification, by enlargement or limitation, of the private regulations 
contained in deeds. 


“In Williams v. Gage, 130 Atl. 721, 3 M. 1095, the Court said: “The owner of 
property is not required to conform to the ideas, aesthetic or otherwise, of other 
property owners as to the use he may make of his property, provided he uses it in 
a manner which is not detrimental to the public health, safety or general welfare. 
If property owners were obliged to conform to the opinions of others as to the 
use their property should be put, few communities would ever emerge from their 
primitiveness.” 

“Art. I, Para. 16, N. J. Constitution. 
“Art. IV, Sec. VII, Para. 3, N. J. Constitution. 
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ABOUT PROPER WILLS’ 


BY FORMER JUDGE FRED G. STICKEL, JR., NEWARK, N. J. 


My message is one of preparedness. Not war or spiritual prepared- 
ness, but preparedness in the disposition of one’s material concerns 
against that most uncertain of events, death. 

In what does such preparedness consist? Simply in making and 
executing a will under competent legal advice. 

Upon death property devolves in one of two ways. It either is in- 
herited according to the will, which the law draws up, the plan of in- 
heritance which the State deems fair in the great majority of cases, and 
which applies when a person dies intestate, that is without an individual 
will, or it passes by the terms of an individual will prepared to meet the 
particular, peculiar or special circumstances of the maker. 

The privilege of changing the States’ general plan of inheritance, 
by making an individual will is of ancient origin. Antiquarians claim 
that Noah and Job made wills. The Bible tells of Abraham making his 
son Isaac his heir, Jacob bequeathing to his son Joseph, of the coat of 
many colors fame, “ a portion above his brethren,” and of Isaac in error 
giving his death bed blessing, which carried the inheritance, to the 
younger son and refusing upon discovering it to revoke the bequest. 

These, of course, were all verbal wills, and that verbal wills pre- 
ceded written ones is altogether likely. And yet a few years ago there 
was unearthed in Egypt a written will dated forty-five hundred years 
ago, so curiously modern that, as Virgil M. Harris tells us, “it might 
be granted probate to-day.” By it the testator gave his property to his 
wife Teta for life, with power to dispose of it, a guardian was appointed 
for the minor children and it was witnessed according to modern forms. 

Plato, Aristotle, Petrarch, Augustus Cesar and the poet Virgil all 
left wills. That of Columbus is still preserved in Genoa, as is that of 
Martin Luther in the Heidelberg Library. Napoleon’s will is existent. 
as is that of Shakespeare, while some time ago the newspapers informed 
us of the return to the State of Virginia of the will of our own Washing- 
ton, which had long been in the possession of J. Pierpont Morgan. 

In England the right of testamentary disposition was early recog- 
nized, the Ecclesiastical Courts being entrusted with the proof of such 
dispositions so far as concerned personal property. This jurisdiction 
arose out of the care for the soul of the decedent and the desire to secure 
to the church, for the good of decedent’s soul, the personal property he 
left. To die intestate was to die unconfessed, and intestacy was rare. 


*As a former Surrogate and Judge of the Orphans’ Court Judge Stickel had 
a long experience in will cases and has consented to a publication herein of some 
well-considered general and special views concerning the subject of Wills. He 
prepared them in 1925 and had the same copyrighted.—Ebiror. 
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As early as the Eighth century the “last words” of a dying man were at- 
tested by the priest and we read that the clergy were advised to take 
with them one or two witnesses, so that the avarice of the kinsfolk might 
not contradict what is said when only the priest alone is present. 

And my experience teaches that in this respect at least, human na- 
ture hasn’t changed since. Indeed, it may be that from that old practice 
arose our present statutory requirement that every will be witnessed by 
two persons. 

But while the disposal of property by an individual will was thus 
early recognized, there seems good reason to say that the general right 
of inheritance was firmly established, certainly in the common law, prior 
to that of disposition by will, and that, until comparatively modern times, 
the right to make a will was subject to exacting restrictions. In other 
words, that the general plan of inheritance which the State establishes as 
being the best plan of inheritance in the great majority of cases, by the 
statutes of descent and distribution, was and is paramount, applicable 
and operative, except where the individual varies that law of inheritance 
by the preparation and execution of a paper writing which in all re- 
spects conforms to the formalities and requisites that the State insists 
upon as a condition precedent to permitting its plan of inheritance to be 
changed. 

It will readily be seen, therefore, that the power to make a will is 
rather a privilege than a vested right. It is not a right to express one’s 
wishes as to the disposition of one’s property in any manner or form that 
one may desire, but a privilege to change the State’s plan of inheritance, 
provided it is done in the manner which the policy of the law deems best 
in the interest of all the people. 

And to-day, in New Jersey and other States, the effective exercise 
of this privilege is conditioned upon a compliance with numerous rules of 
law devised to protect against fraud, undue influence, unsound mind, the 
caprice or revenge of husband or wife, mother or father, and to guard 
against unnecessary or unintentional injury to husband or wife or chil- 
dren. Of necessity, therefore, the greatest of care and skill is required 
to the successful making of a will. 

Lord Coke, an eminent writer on wills of olden days, said: ‘Wills 
and the construction of them do more perplex a man than any other 
learning.” And yet persons who will rush to a lawyer to have a deed or 
bill of sale prepared, who will retain counsel to dispossess a tenant, will 
calmly sit down and dash off the one document which cannot speak or 
operate until they are gone and speechless, or will save a few dollars 
(as they think) and let “Judge” (Justice of the Peace) So and So, or 
Notary So and So, draw this difficult and sacred document, or blithely 
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copy some one else’s will, whose circumstances, property and affairs 
may be vastly different from their own. 

Mr. John Marshall Gest of Philadelphia, a brilliant legal writer, 
says: “Every man who knows how to write thinks he can write a will, 
and long may this happy hallucination possess the minds of our lay 
brethren, for surely St. Ives, the patron Saint of lawyers, extends to none 
a heartier welcome in the life beyond than to the testator who draws his 
own will.” 

A will, in my judgment, is perhaps the most important document of 
a person’s life. Upon the making and proper making of a will may de- 
pend, and often does depend, the comfort, maintenance and peace of 
mind of a person’s near and dear—a wife, husband, mother, father, chil- 
dren. Into a will a man does, or should, put his most serious reflections, 
and from it we can frequently obtain an accurate insight into his char- 
acter, for it usually genuinely reveals his heart and his conscience. 
Through it he speaks, though he himself is gone. 

It behooves everyone, therefore, to cause to be prepared an indi- 
vidual will and to cause it to be prepared by the most competent legal 
counsel his or her income will permit, so that the requisites and restric- 
tions of the law may be properly made and provided for and adequate 
protection given those who have a claim upon his or her bounty. 

Let me take up a few of the requirements which must be complied 
with if the will is to be effective. The most common requisite is that 
which requires that the will be signed by the maker and declared by him 
to be his will in the presence of two witnesses, who shall thereupon, that 
is, after the maker has signed and declared the document to be his will, 
sign the document in the presence of the testator and of each other. 
Good practice dictates that all three shall be present at the same time, and 
that the maker of the will request the witnesses to sign. If the signature 
has been made previously by the maker of the will he may acknowledge 
it to be his signature to the two witnesses instead of re-signing it in their 
presence. 

The carrying out of the indicated requisites at the time of the execu- 
tion of the will must be proven by competent evidence when the will is 
offered for probate to the Surrogate’s, or Orphans’ Court, and the evi- 
dence must be of the same general character as evidence offered in any 
other Court. Therefore, as it frequently happens that a long period of 
time elapses between the making of a will and its presentation for pro- 
bate, during which witnesses may die or forget, the legal fraternity have 
evolved a practice of attaching to a will what is known as an attestation 
clause: that is, a statement signed by the witnesses reciting that all that 
the law requires for the proper execution of a will was performed at 
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the time. One of the purposes of this statement, or clause, as I have 
indicated, is that it may act as a refresher of the memory of witnesses, 
so that they may, if their memories are hazy and uncertain, inspect this 
statement when the will is offered for probate and, seeing their signature 
attached thereto, perhaps recall to mind what took place, or realize that 
they would not have signed the statement except it had been true. It 
also serves other purposes, as will be shown in subsequent illustrations. 

It must be apparent that this attestation clause is a most important, 
if not vital part of any will. And yet probably nine out of every ten 
wills presented for probate, which have been drawn by the testator or 
testatrix, or by someone inexperienced or untrained in the drawing of 
wills, like a Justice of Peace, a Notary, Commissioner of Deeds, contain 
either no such statement or attestation clause, or contain one which is 
radically defective. 

Let us take up a few specific cases which will illustrate the effect 
of this. 

Mary Scudder thought it would be a good thing to draw a will, and 
so she used up five or ten minutes of her time expressing her wishes on 
paper. She had heard that the law required two witnesses to a will, so 
she called in two people who signed her will. A number of years after- 
ward Mary died. The paper which she intended as a will was offered 
for probate and the witnesses produced before the Surrogate. They 
were asked whether they had seen Mary sign the paper and they an- 
swered that they had not, or that, at least, they had no recollection of 
seeing her sign. No amount of questioning enabled them to recall a 
compliance with this vital statutory requirement. No attestation clause 
appeared upon the will to refresh their recollections, and the result 
was, there being no proof that the paper had been executed in the way 
that the law requires to translate a paper writing into a will, the Surro- 
gate was compelled to deny probate to the paper as a will, and Mary’s 
wishes were defeated by her ignorance, thoughtlessess, and by her effort 
to perform a task that she was not equipped for. 

John Herriott also thought he should have a will, and, being desirous 
of saving a few dollars, he went to a Justice of the Peace, whom he knew, 
and engaged him to draw his will. The Justice had heard once upon a 
time something about a thing called an attestation clause and so, with 
the courage of those who rush in where angels fear to tread, he boldly 
attempted to prepare one. Unfortunately he neglected to state therein 
that the witnesses had heard the testator publish or declare the paper to 
be his will. John died. The paper writing was presented for probate 
as a will. The witnesses appeared. They were asked whether John had 
declared the paper to be his will. Having no independent recollection, 
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they asked permission to read the attestation clause or statement which 
they had signed at the time, and having read it said: “Why it is a long 
time since we signed this paper, almost ten years now; we do not re- 
member whether he said it was his will, and, as there is nothing in the 
statement that we signed at the time which states that he did then so 
declare, we do not feel that we can now swear that he did tell us that 
it was his will.” And although John Herriott wanted his wife to get his 
real estate, as she would have, had his paper amounted to a will, his 
brothers and sisters got it because the paper wasn’t a will. 

Sometimes this situation is varied by the Justice attaching an ac- 
knowledgment to the paper writing, entirely ignorant, possibly, of the 
fact in the first place that he possesses no authority to take an acknowl- 
edgment and in the second place that that which the law recognizes on 
a paper writing intended as a will is not an acknowledgment, but an at- 
testation clause. Incidentally, since 1924 the practice of law by a per- 
son not licensed so to do is a misdemeanor and the statute states that 
the term “practice of law” shall include the engaging in the practice of 
preparing wills. 

Recently Rose Lee died, and she had been careful enough to have 
someone draw a will for her in 1896 and that someone had been careless 
enough to draw a defective statement of what had taken place when 
the paper was executed, a defective attestation clause. It failed to state 
that the witnesses had signed in the presence of Rose, and, when the 
paper was presented to the Surrogate, the person presenting it was told 
that the witnesses must be produced to testify to the proper execution of 
the writing. She answered that the witnesses were both dead. Con- 
sequently, there being no statement on the writing to show that it had 
been executed as a will, and the only persons who could tell whether 
or not it had been so executed being dead, the writing was of no value 
as a will, and probate as such was perforce denied. Had there been a 
perfect attestation clause attached to the will, that is, a statement that 
the writing had been executed with the formality required for a will, 
the handwriting of Rose and of the witnesses might have been proven 
and the writing admitted to probate as a will. Fortunately in that case, 
the person presenting the documeut of intention (for that is all it was 
in law) was an only child, a daughter, and the Surrogate appointed her 
administratrix of her mother’s estate and she acquired her mother’s prop- 
erty. But she was compelled to give a bond as such administratrix with 
proper surety as would not have been required as executrix had the writ- 
ing amounted to a will. 

Muriel Williams and James Black married and promptly purchased 
a home, the title to which was placed in the name of the husband alone. 
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He quite as promptly made a will, or what he assumed was a will, de- 
vising everything to his wife. But having drawn the document himself, 
or copied it from someone else’s will, or perhaps having had a Notary 
or someone else draw it who knew little more than he did about preparing 
so important a paper, the attestation clause was radically defective. He 
departed this life. The witnesses when called were unable to prove the 
writing, unable to swear to what took place at the time the writing was 
executed. The result was that the real estate, the home, descended to 
a brother of James, who had been known until that time only for his in- 
ability to control himself and for his dislike for work. True, Muriel 
had her dower interest, a one-third interest in the rents for life, not a 
one-third interest in the property itself, as is so commonly supposed, but 
the brother, whom the husband had not seen for years, was the owner 
of the property, subject to that dower interest, there having been no chil- 
dren born of the marriage. 

Frequently those who draw their own wills, or those untrained and 
unlearned in the preparation of these sacred documents which do not 
take effect until death, go to a stationery store and purchase a printed 
form containing a printed beginning and a printed attestation clause 
with blanks left to fill in according as the maker of the will and the wit- 
nesses are male or female. One would imagine that under such circum- 
stances a perfect attestation would develop, despite the lack of training 
of those undertaking the task; but it is astonishing how many of such 
clauses are defectively filled in, the draftsman inserting the pronoun ap- 
plying to the maker of the document where the pronoun applying to the 
witnesses should be inserted and the reverse, or making some like error 
which familiarity with the task would not permit of. 

Again, even where properly filled in, the draftsman sometimes im- 
agines, apparently, that all he must do is to fill in the clause, and fails 
utterly to have the actual requirements carried out, which the clause 
says were carried out. 

A statute of our State provides that a will made when the maker 
had no children living, in which will afterborn children are not provided 
for or mentioned, is void if child or children are thereafter born. 

Another statute provides that if, when a will is made, the maker 
has child or children living, and at his death shall leave a child or chil- 
dren born after the making of such will, such afterborn child or children 
shall share in the estate of the father just as though the father had died 
without a will, unless such afterborn child or children are provided for 
by settlement or disinherited by the maker of the will. Let us see the 
effect of these statutes. 

John Kennedy, being recently married and loving his wife, made 
a will, devising everything he owned, including the small home in which 
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they lived, to his beloved spouse. He drew the will himself and, from 
some place or other, had secured a proper attestation clause. Thereafter, 
in the natural course of events, Helen and John had two children and, 
when one was two years of age and the other four years of age, John 
departed this life. Helen, having carefully preserved the will, presented 
it to the Surrogate for probate. She testified to the foregoing facts, to 
the birth of children after the making of the will; so, under the law, 
children having been born after the making of the will and no mention 
being made of children in the will, nor any provision made for them, 
probate had to be denied to the will by virtue of the mentioned statute. 
The result was that the little home, instead of being owned by the wife, 
became the property of the two children, subject to her dower interest. 
The widow soon found that she could not keep up the property; that 
she must sell the property to seek more modest quarters. She sought 
legal advice about selling the property and found that the children, being 
minors, that is under the age of twenty-one years, she must either wait 
until they attained their majority, or apply to the Courts for an order of 
sale. Necessity compelled her to apply to the Courts where, after sev- 
eral months, she was given authority to sell the lands, the interest of the 
minors in the proceeds of sale to be held by her as their guardian under 
a bond. She tried to get the two necessary bondsmen with the required 
real estate holdings but failed, and must perforce take a surety company 
as her bondsman with the attendant expense. John saved the fee of a 
lawyer in drawing his own will but he gave Helen litigation, trouble and 
anxiety and deprived her of $200 or $300 at a time when she needed it 
most. Incidentally, to get control of the money in the bank and that 
building and loan stock, all in John’s name alone, there being no executor, 
Helen had to apply to be apnointed administratrix and, upon giving a 
bond in double the value of the personal estate with sufficient surety, was 
duly appointed—a further expense. 

Ralph White, owning a piece of property and having one child, de- 
vised his estate to his wife, Marion White. No mention was made in 
the will of afterborn children, nor were they either provided for therein 
or otherwise, nor were they specifically disinherited by such will. There- 
after, two children were born. n his death, the will was offered for 
probate and, being properly executed, was duly probated. Marion, de- 
siring to sell the property, secured a buyer, who wisely caused the title 
to the property to be examined. His attorney, finding that these two 
children had been born subsquent to the making of the will and that they 
had not been mentioned, provided for or cut off in accordance with the 
statute, informed his client that the title was bad because of the statute 
before referred to, in that the afterborn children, not having been men- 
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tioned, or disinherited by the will, or provided for by settlement or other- 
wise, inherited an interest in the property just as though the will had 
not been made. The buyer acquainted Marion with the findings of his 
lawyer. Marion was shocked; could not believe the findings to be ac- 
curate. She went to her lawyer, who quickly advised her that the pur- 
chaser’s lawyer was right. Result, Marion, in order to complete her con- 
tract, had to institute a proceeding in the Courts to secure authority to 
sell the children’s shares, they being minors, and, having secured the 
authority, to hold the shares of her said two children as their guardian, 
for, instead of owning all the property, as she supposed, she owned a life 
estate and a one-third, and each of the afterborn children owned a one- 
third, the child in existence at the time the will was made, alone being 
bound or cut off by the will. 

One may think this a harsh or unwise law; that, ancient though it 
is, it is now obsolete and should be modernized. Others may contend 
that it is a wise and salutary law; that offspring should not be deprived 
of their natural inheritance and property taken from the blood, unless a 
clear intent so to do is shown, and that it is not asking too much to re- 
quire that such intent shall be expressed in writing before the blood can 
be deprived of their natural inheritance. But, whether we take one or 
the other position, the fact is, the law is here and illustrates that one who 
endeavors to draw his own will, or has one untrained in the law to it, 
runs a great risk that his wishes will be defeated. 

John Kennedy and Ralph White might have avoided the aforemen- 
tioned consequences by a simple clause in their wills somewhat as fol- 
lows: “This will shall stand in full force and virtue notwithstanding 
children of mine hereafter born,” thus clearly indicating that, having 
afterborn children in mind, they nevertheless desired that their respective 
spouses should have their property. But, of course, they did not know 
the law. 

Again, so far as the real estate was concerned, they might in their 
lifetimes have caused deeds to be prepared, placing the title to the real 
estate in their names and that of their spouses, that is, John might have 
had their home deeded to John and Helen, and Ralph might have deeded 
their home to Marion and Ralph. This would have created an estate by 
the entirety, by virtue of which, upon the death of one, the surviving 
husband or wife, as the case might be, would own the property absolute- 
ly, whether or not there had been a will. In such case, neither one could 
will the property away and automatically, upon the death of one, the 
survivor would take. Incidentally, if that had been done, no inheri- 
tance tax would have been assessable against the property, at least so far 
as the State of New Jersey is concerned, for such estates are not sub- 
ject to the inheritance tax law of New Jersey. 
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It has been pointed out that by virtue of a statute of New Jersey a 
will made when the maker is childless becomes void if a child is subse- 
quently born, unless the will either provides for or mentions afterborn 
children. 

Also that by virtue of another statute, if when a will is made the 
maker has a child living and at death he leaves a child born after the 
making of the will, the afterborn child shares in the estate of the father 
just as though he had died without a will, unless afterborn children are 
provided for by settlement or disinherited by the maker of the will. 

Cases illustrating the application and working of the statutes were 
given. Subsequent to the writing of the foregoing, however, a very 
novel case showing the application of the statute was decided. The tes- 
tatrix died four hours after the birth of her only child. Two months be- 
fore, she had made a will giving her estate to her husband and in which 
afterborn children were neither provided for nor mentioned. Upon ap- 
plication for probate of the will it was contended that the unborn child 
was “issue living” within the statute. The Court, however, denied the 
contention of the husband and held that as there was no issue born and 
living when the will was made, and as afterborn children were not men- 
tioned or provided for in the will, the birth of the child after the making 
of the will voided it and probate was denied to the paper writing. 

The importance of these statutes in preparing a will is greatly in- 
creased by reason of the comparatively recent decisions of our State 
Court holding that children adopted under the New Jersey Adoption Act 
are entitled to the benefits of the foregoing mentioned statutes. This 
means, for instance, that if James Washington being childless executes 
a will leaving everything to his wife and does not therein provide for or 
mention afterborn children, that the will is void if he subsequently 
adopts a child under our New Jersey Adoption Act. Or if having a 
natural child he should leave his estate by a similar will to his wife, the 
will would not exclude a subsequently adopted child from the testator’s 
estate. In other words the natural child would be cut off by the will 
but the adopted one would not be. It it well, therefore, when drawing a 
will which is intended to be effective whether or not a child is subsequent- 
ly born, to provide for the possibility of an adoption of a child, using 
some such phrase as this: “This will shall stand in full force and virtue 
notwithstanding children hereafter born to me or adopted by me.” 

We will take up another class of cases. The statute giving the Sur- 
rogate jurisdiction to probate wills provides that where doubts arise upon 
the face of a will the Surrogate shall not act but shall certify the will into 
the Orphans’ Court and summon all persons in interest to there appear 
to show cause why the will should not be admitted to probate. 
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Albert Jones went to a notary and had him draw his will. He left 
his estate to his wife and children equally, share and share alike. Before 
the will was signed he happened to recall that he had advanced some 
money to one of the children and he wanted that child’s share reduced by 
the amount of the advance made. He told the notary of his desire and 
the notary making a carat inserted the new matter in ink between the two 
typewritten lines. Then he told Albert and the witnesses to sign, which 
they did. At the death of Albert the will was presented to the Surrogate 
for probate and the insertion was observed. There was nothing on the 
face of the will to show whether the insertion had been made before or 
after the execution of the will. Immediately under that statute a doubt 
arose as to when the insertion had been made, the presumption being that 
it was made after execution. If the insertion had been made afterwards 
it was void; if before it was good. You may think that the Surrogate 
could have taken testimony to clear up the doubt by finding out just 
when the insertion was made, but the statute forbids the Surrogate from 
taking such a step and leaves him but one course to follow, namely, to 
certify the will into the Orphans’ Court. 

This was done and it became necessary to notify everybody concerned 
to come to Court. The widow necessarily had to retain counsel to pre- 
sent the matter to the Court. All this not only took time, delayed the 
settlement of the estate, but it entailed expense as well. The Orphans’ 
Court upon hearing the witnesses and learning that the insertion had been 
made before the execution of the will admitted the will to probate in- 
sertion and all, although had it been made afterwards it would have been 
excluded from the will. 

Had the notary caused the insertion to be initialed by the maker of 
the will and the witnesses, or better still had he added a notation some- 
what as follows: The words “advances to my son John inserted in line 
three on page one, before execution hereof” and caused such statement to 
be made over the signature of the maker of the will and the witnesses, 
the Surrogate could have probated it, expense would have been saved, 
delay avoided and the intention of the testator fulfilled. 

[Concluded in Next Number] 
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IN RE McDOWELL 


(Essex Co. Orphans’ Court, May 12, 1927) 
Will of Monomaniac—Who May Object to Probate 
A next of kin or other interested party will not be permitted to set aside the 
will of a monomaniac where it is shown that his insane delusion did not affect the 
decedent’s testamentary disposition as to such objector, though it did affect provi- 
sions of the will as to another person who was a next of kin but who interposed 
no objection to the will. 


In the matter of the estate of Edward McDowell, deceased. 

Mr. Ralph E. Lum, Proctor for Appellant. 

Messrs. Child & Shipman, Proctors for Respondent, Art Students’ 
League. 

Mr. Robert M. Boyd, Jr., Proctor for Respondent, Montclair Trust 
Company. 


FLANNAGAN, J.: This is an appeal from the probate by the 
Surrogate of Essex county of the alleged last will and testament of Ed- 
ward McDowell, deceased. The alleged will was executed August 4, 
1925. The ground of appeal is that the deceased lacked testamentary 
capacity. 

The deceased was a man of considerable means, possessing some 
$25,000 in personalty and having the power under his father’s will to 
dispose, by his own will, of the income of some $200,000, which income 
he himself enjoyed thereunder during his lifetime. 

He was in poor health, had little occupation, did some painting, was 
much interested in art and spent a large part of his time in travel with 
his wife, who was his devoted and almost constant companion. 

To those with whom he came in ordinary contact he betrayed no men- 
tal peculiarity amounting to any disorder; he ordinarily attended to his 
own investments and went about his daily affairs in a way which might 
be called irritable, finnicky, suspicious and perhaps eccentric but nothing 
more. 

He was, however, a monomaniac, the subject being his wife’s loyalty. 

The testator was twice married. His widow, whom he married in 
1913, was some years his junior, being his second wife. His first wife 
he had divorced on the ground of adultery and he was under the fixed 
delusion that his second wife was inconstant in her affection and loyalty 
to him. 

He had told his wife that she was to succeed to his wealth but, 
without indicating to her any change in his intention, he employed a 
stranger, who was a New Jersey attorney, to make the will in question 
without her knowledge, cutting her off with $5,000, and leaving the re- 
mainder of his estate to the Art Students League of New York in mem- 
ory of his father and in trust for the education of deserving and talented 
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art students abroad, and providing that this disposition should stand not- 
withstanding the birth thereafter of any children. 

At one time, suddenly leaving his wife, he secretly went to Europe 
and wrote his sister not to disclose his whereabouts. Nevertheless, im- 
mediately upon his arrival in Europe he cabled his wife to join him there, 
which she did. 

At a time when a physical examination by a physician of his wife 
was required he stood outside the door with a drawn revolver; he em- 
ployed a lawyer and caused his wife to be frequently shadowed by de- 
tectives; caused certain slips of paper, written by a Japanese servant in 
that language, to be translated, suspecting that they concerned his wife; 
discussed his wife’s fidelity with an officer of the bank with which he 
did business, and left a letter to be delivered to her after his death re- 
ferring to a man in Switzerland and indicating his jealousy of her in 
respect to attentions from him or others. 

It is not maintained that there are any facts upon which any sus- 
picions or accusations against his wife could be rationally founded. She 
was constant in her affection and loyalty and, in spite of all her reason- 
ing, he persisted in harboring his insane notion against her. 

The deceased died childless, possessed of no real estate and leaving 
his widow as his only next of kin. There is no doubt but that deceased’s 
monomania affected his will as to the provision concerning his wife and 
that it was the direct cause of those provisions. 

There is no objection raised, however, by the widow to the probate 
of the will, but the appeal is taken by decedent’s married sister, Mrs. E. 
Clayville-Smith, who is the sole objector to its probate. 

The sister claims to be interested because under the provisions of 
her father’s will the income from the $200,000 above referred to passes 
to her in the absence of the exercise by her brother (the deceased) of 
the power of disposition thereof. If no valid will by him exists, then no 
power of disposition has been exercised. 

In May, 1913, some two years prior to the making of the instant 
will the deceased had employed a New York lawyer, who was his regular 
counsel, to prepare a will. The draft of this will (which apparently was 
never executed) made no provision for the sister and left her nothing, 
as does the instant will. The sister was already well provided for by 
her father’s will, enjoying the income upon some $200,000 for life and, 
though she lived in Baltimore and the deceased was ordinarily unoccu- 
pied and was frequently in or about New York City, they had not seen 
each other for a period of some nine years before deceased’s death, 
though writing to each other from time to time. The only occasion dur- 
ing the nine years preceding his death when the deceased saw any mem- 
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ber of his sister’s family was a recent one, when the sister’s daughter was 
in New York and was invited with a friend of hers to luncheon by de- 
cedent, and when at or about the same time, she, with the same friend, 
stopped for a week at the hotel in Summit, New Jersey, where the de- 
ceased was staying, not as his guest but at her own expense. 

It is quite manifest that the deceased had no desire to leave his sis- 
ter anything. If he had it would have been reflected in the draft of one 
or the other of these wills. The natural result of the monomaniacal de- 
lusion, which excluded the wife from any substantial part of his bounty, 
would be to invite a testamentary disposition favorable toward the sis- 
ter rather than to prejudice or repel one. Moreover, it was not al- 
together unnatural that the decedent who had studied art at the Art 
Students League, who was himself an artist, interested in art matters 
and whose father was interested in art before him, should have pre- 
ferred to create from his father’s estate a trust in memory of his father 
for the education of art students, rather than to further enrich a sister 
who was married, well provided for in her own right, and whom he had 
not seen, or made the slight effort necessary to see, for a period of nine 
years before his death. 

I am fully satisfied that, although his partial derangement affected 
the mind of the deceased adversely to his wife and rendered him in- 
capable of right reason as to her, he was fully competent to reason rightly 
in regard to his sister and that his monomania had no adverse effect 
whatever upon his testamentary attitude towards her. 

Under these circumstances the question is whether the Court will 
refuse probate of the will at her instance alone. 

Two views are suggested: First, that if a will is affected by an in- 
sane delusion, then it is the product of an insane mind, hence is invalid, 
and any heir, next of kin or interested party is entitled to have it so 
declared. Second, that an insane delusion to be fatal to a will of a mono- 
maniac must not only affect the will but must adversely affect the ob- 
jector. 

The objector in the instant case (the sister, Mrs. Clayville-Smith) 
takes the first view, while the proponent urges the second, contending 
that the presence of the delusios against the loyalty of the wife not hav- 
ing adversely affected decedent’s disposition towards the sister, does not 
entitle the sister to set aside the will in the absence of objection on the 
part of the wife. 

A single case, that of Stackhouse v. Horton, 15 N. J. Eq. 202, is cited 
by proponent in support of that contention. That case was decided in 
the Prerogative Court by the then Ordinary, Chancellor Green. 

In the Stackhouse case the will of one Esther Horton was attacked 
on the ground of testamentary incapacity due to an alleged insane de- 
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lusion applicable to her nephew, Silas Horton, and no one else. Silas 
Horton was not an heir-at-law or next of kin, but the testatrix was under 
a moral obligation to devise to him a certain farm and, up to the time of 
the occurrences out of which the supposed delusion was alleged to have 
arisen, she had recognized such obligation and declared her intention to 
fulfil it. She, however, in her will excluded Silas entirely. The case, as 
I read it, was decided upon three grounds. First: That a Court will 
not refuse probate to a will unless by so doing it can restore the caveator 
to the position which he has lost by the intervention of the instrument. 
That the caveator, Silas Horton, not being an heir-at-law, it would, there- 
fore, be of on avail to him to set the will aside and it would, therefore, 
not be done at his instance. Second: That, as to the caveators, who 
were heirs-at-law, since it was shown that the insane delusion against 
Silas Horton did not operate to affect the decedent’s testamentary dis- 
position toward them, the instrument would not be set aside at their in- 
stance. Third: That no insane delusion actually in fact existed in the 
mind of testatrix, since there were facts and circumstances before her 
from which, as a foundation, the conclusions she drew could rationally 
be drawn, though such conclusions may have been erroneous. 

If the decision in the Stackhouse case is based upon the second 
ground it is controlling on this Court in the instant case. It is contended 
it was not a ground of the decision. 

The discussion by Chancellor Green in connection with the second 
ground is interspersed in the opinion with the discussions of the other 
grounds. I will, for clarity, attempt to separate, as far as possible, the 
language discussing the second ground, as follows (all italics ours) : 


“In examining this question it is important that we should consider 
the connection which existed between Esther and Silas Horton and ascer- 
tain how the fact of Esther Horton’s partial derangement, confined to 
her nephew (Silas), can legally affect the disposition of the decedent’s 
estate; for a person may be a monomaniac—the subject of a partial de- 
rangement towards a particular individual—and this derangement may 
be the cause of depriving such individual of the bounty of a testator 
which he otherwise would have enjoyed, and yet the will be valid and 
obnoxious to no principle of law. Instance the case of an individual 
having two sons, his only heirs-at-law, and a nephew to whom he is 
under peculiar moral obligations to leave a liberal portion of his estate. 
He acknowledges his obligations and he intends that his nephew shall 
be an object of his bounty and shall share with his legal heirs his whole 
property. He suddenly conceives the notion that his nephew has become 
a king or an inheritor of immense wealth and under this vain delusion 
he makes his will leaving his whole estate to his sons, to one of them two 
thirds and the remaining third to the other, the proportion between the 
two sons being in no wise affected or having no connection with the 
delusion towards the nephew. Can the validity of such a will be ques- 
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tioned? Cui bono? Not by the nephew .... Nor can the son who 
takes the lesser portion of the estate impeach the will for the delusion in 
no way affected the disposition made to him. ... . Silas Horton is not 


an heir-at-law of the decedent. The inquiry is, therefore, a proper one, 
what interest has Silas Horton in the question; and as to the other 
caveators, did the delusion, if any existed toward Silas Horton, affect in 
any way the dispositions made by the decedent of her property in respect 
to them?” ... . (pp. 225-226). 


The Court, taking up the first ground, then shows how the delusion 
affected the interest of Silas Horton, but that to set aside the will would 
be of no avail to him. Continuing the Court says: 


“Does anyone else show that such delusions affected his interest in 
the decedent’s estate? 

“Susan McCullum (an heir-at-law), who caveats against this paper, 
is a sister of decedent. It is proved that Esther Horton’s state of mind 
toward Silas has in no manner affected her interest. She gets by this 
will, if sustained, one hundred dollars. By four other wills executed by 
the decedent and cancelled, one as early as 1843, nothing was given to 
this sister. Aaron Horton, a brother and heir-at-law, gets one hundred 
dollars by this will. Nothing has been given to him by any of the prior 
wills. Curtis Coe, another heir-at-law, being one of the children of a 
deceased sister, who also has filed a caveat, takes nothing by this will. 
Neither he, his mother nor any of the family had been mentioned in any 
of the wills of decedent. It is proved as clearly as any such fact can be 
established that the feelings of Esther Horton towards her nephew did 
not in any way affect these caveators. I feel perfectly satisfied in coming 
to the conclusion that if the derangement or monomania towards Silas 
Horton did exist, as contended for, it is no objection to admitting this 
writing to probate.” (p. 227). 


Could this language have been used by the Ordinary unless it was 
the Court’s intention to hold as one of the grounds of the decision that 
the caveators, heirs-at-law, were not entitled to have probate of the will 
refused where it appeared that the alleged monomaniacal delusion did 
not concern the testatrix’s testamentary inclination towards them? I am 
of opinion that the answer must be in the negative. 

It is argued for appellant that the Stackhouse decision turns upon 
the question whether the delusion affects an heir-at-law, or person who 
can be restored to the positidn he has lost by the intervention of the in- 
strument. This is, of course, true as to the first ground of the decision, 
but, as to the second ground, the decision plainly turns upon the ques- 
tion whether or not the delusion affects adversely the objector who seeks 
to set it aside. It is plain that the insane delusion, as assumed, affected 
Esther Horton’s will, and that but for such delusion she would have 
made a very different one; nevertheless, as the heirs-at-law, who filed 
caveats, were not affected adversely by the delusion, they were not per- 
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mitted to have the will set aside on the ground that the delusion affected 
the will. The appellant attempts to distinguish the Stackhouse case on 
the further ground that the monomania in that case was with respect to 
a person who had no interest, whereas in the instant case the wife 
against whom the monomania existed is interested, being a next of kin. 
The test is not that the delusion be with respect to an heir-at-law or next 
of kin. This is plain without illustration, but a modification of the il- 
lustration used by Chancellor Green furnishes an instance which makes 
this obvious. In the Chancellor’s illustration a nephew, who was not 
an heir-at-law or next of kin, was insanely believed by testator to be 
“a king, or the inheritor of immense wealth.” He was, therefore, ex- 
cluded by testator from his bounty. Let us modify the illustration by 
assuming the monomania to have been that the nephew, who was in fact 
a king or immensely wealthy, had suddenly become a pauper, and that 
under that vain delusion testator left him substantially his entire for- 
tune. It is patent that either of the decedent’s sons would then have 
been entitled to set the will aside, though the monomania was with re- 
spect to one not an heir-at-law or next of kin. 

It would seem from all that was said in the Stackhouse case that in 
order to set aside the will of a monomaniac the following situations must 
coincide : 

(1st). The delusion must be of such a character as to have affected 
or been an operating cause of the testamentary disposition made. 

(2nd). The Court must be in a position to restore the objector to 
an advantage or position, which he has lost by the interposition of the 
instrument. 

(3rd). It must not appear that the delusion did not affect tes- 
tator’s testamentary disposition toward the objector. 

The appellant cites In re Long, 89 N. Y. Supp. 555, a case decided 
by the Surrogate of Kings county, New York, in 1904. The case is en- 
tirely in point and sustains the appellant’s present contention, though one 
passage in the opinion somewhat weakens it. This passage suggests that 
the opinion may have been based to some extent upon the particular 
statute of New York under which the Surrogate was proceeding. The 
Surrogate says: “By Code Section 2622 the Surrogate is required, even 
if there is no contest, ‘to inquire particularly into all the facts’ showing 
an intention to only admit a will of a perfectly sane person to probate.” 
(p. 559). The Surrogate further says: “As the contest is always made 
by the party disinherited, I am unable to find any case similar to this.” 
(p. 559). 

Counsel for the respective parties now before this Court seem to find 
themselves in a very similar position as the Surrogate did, since the only 
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cases cited, which seem to me in point, are the two already referred to. 
An examination by the Court has proved equally unsuccessful. 

I find that the Stackhouse case has been frequently cited in the 
Courts of our State; six times by the Court of Errors and four times by 
the Prerogative Court. While never, of course, cited upon the precise 
point now before this Court, it has always been cited with approved. 
Entertaining the views above expressed as to the holding of our Pre- 
rogative Court in that case, the appeal herein must fail and the will must 
be admitted to probate. 





OXFORD CONSTRUCTION CO. v. CITY OF ORANGE 


(N. J. Court of Errors and Appeals, May 15, 1927) 
Zoning—No Modification of Previous Holding—Mandamus Case 


[Those who expected the foregoing case, when decided, might change the 
previous holdings in this Court upon zoning problems, found the Court “of the 
same opinion still.” The chief portions of the decision, as referring to the Euclid 
= in the U. S. Supreme Court, and as read by the Chief Justice, follow.—Enb1- 

“So far as the decisions of some of our sister States are concerned, 
the fact that they take a different view of the right guaranteed to own- 
ers of property by constitutional provisions similar to those contained in 
our own fundamental law, does not seem to us to be a valid reason for 
abandoning our own view as to the scope of the protection afforded by 
such provisions. 

“As to the contention that the grounds upon which our decision in 
zoning cases are rested has been repudiated by the Supreme Court of the 
United States in the decision in the Euclid case, it seems to us to be 
based upon a misapprehension of what was involved, and what was de- 
cided in that case, and of the trend of our own decisions. 

“As appears from a reading of the opinion, the village of Euclid 
had adopted a zoning ordinance similar in its scope to those adopted, not 
only by a number of the municipalities of our own State, but to those 
passed by municipalities of some of our sister States. 

“The effect of the ordinance was to limit the use by the owners of 
lots of land therein to certain specified purposes, depending upon the par- 
ticular zone in which said lots werarespectively located. 

“The Ambler Realty Company owned sixty-eight acres of land in 
Euclid, divided into several parcels and located in several different zones. 
That corporation, after the passage of the ordinance, but before any at- 
tempt was made by the municipality to enforce it with respect to the 
holdings of the corporation, filed a bill in equity alleging that the ordi- 
nance constituted an unlawful invasion of its property rights, guaranteed 
by the federal Constitution. 
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“The conclusion reached by the Supreme Court of the United States 
was that the Company was not entitled to the relief sought by it, that is, 
an injunction absolutely restraining the enforcement of the ordinance, and 
any of its restrictions, limitations or conditions against the property 
owned by it or any portion thereof. 

“The determination by that Court of the question presented to it for 
its decision is in harmony with our own decided cases.” 

Chief Justice Gummere then reviewed some of the New Jersey 
zoning decisions, in¢luding that of the Cliffside Realty Company v. Cliff- 
side and Ignaciunias v. Risley, known as the Nutley zoning case. 

“Notwithstanding this line of decisions it is contended,” continued 
the Chief Justice, “by counsel for the appellant (Orange) that the rea- 
sons upon which the Supreme Court of the United States based its de- 
cision are opposed to the views which underlie our adjudication upon 
the question of the validity of zoning ordinances in their application to 
building of a specified character proposed to be erected in zones where, 
by the terms of the ordinance, they are excluded. 

“But, as we read the opinion, this contention is not warranted. 
That Court expressly declared that when, if ever, the provisions set forth 
in the ordinance under review should come to be concretely applied to 
particular premises, or to particular conditions, or to be considered in 
connection with specific complaints, some of them, or even many of them, 
might be found to be clearly arbitrary and unreasonable. 

“Having so stated, it then pointed out that the Ambler Realty Com- 
pany did not base its right to the relief prayed for upon the ground of 
a present infringement upon or denial of a specific right, but upon the 
broad ground that the mere existence and threatened enforcement of the 
ordinance constituted a present and irreparable injury. 

“Tt then held that the ordinance, in its general scope and dominant 
features, so far as its provisions were involved in the case before the 
Court, was a valid exercise of the police power and ‘left other provisions 
to be dealt with as cases arise directly involving them.’ ... . 

“It is true that the Federal opinion . . . . that the Courts of New 
Jersey have either denied altogether or narrowly limited the power of the 
Legislature to authorize the adoption of ordinances creating and main- 
taining residential districts from which business and trade of every sort, 
including hotels and apartment houses, are excluded, and disapproved of 
that judicial action. 

“But this statement is based entirely upon expressions contained in 
the opinion of our (New Jersey) Supreme Court in the case of Ignaci- 
unias v. Risley (Nutley) which were not adopted by this Court when 
the case came before us for review, and ignored entirely the later de- 
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cisions of our Court which have been heretofore referred to. 

“We see nothing in the grounds of reversal which have been urged 
by counsel that would justify us in abandoning the views expressed in 
our earlier decisions involving the question of the validity of zoning or- 
dinances, and the judgment under review will, therefore, be affirmed.” 





SOME RECENT N. J. DECISIONS, CHIEFLY OF PRACTICE 


[Nore.—Selected syllabi of recent opinions in the higher Courts of New Jersey, 
with special view to points of practice. Such syllabi as published herewith and not 
official are copyrighted by the West Publishing Company of St. Paul, Minnesota, in 
accordance with the copyright notices contained in the weekly Advance Sheets of 
the “Atlantic Reporter.” Syllabi which are official by the Court or Judge rendering 
the opinion are taken from the “New Jersey Advance Reports” published by Soney 
& Sage Co., Newark, N. J.—Eprror.] 

Equity—Counter-claim.—1. The Court of Chancery will not en- 
tertain a motion to strike out a counter-claim on the ground that it is 
sham and untrue, when the averments of the counter-claim, if true, sup- 
port affirmative equitable relief. 2. Motions to strike out pleadings as 
sham are entertained only against defensive pleadings.—( Official). South 


Camden Trust Co. v. Stiefel, Ct. Chancery, April 14. Per Leaming, V. C. 


District Court Judgment—New Trial.—Under District Court Act 
(2 Comp. St. 1910, p. 1951) §17, District Court had no jurisdiction to 
set aside judgment and order new trial for other cause than newly dis- 
covered evidence on application not made within 30 days.—Dietch v. 
Smith, Sup. Ct., Mar 17. Per Curiam. 


Landlord and Tenant—Rescission of Lease——Where lease is made 
for premises under construction there is an implied obligation that 
premises will be ready for occupancy on the day fixed for commence- 
ment of the lease, and, if premises are not ready for occupancy on that 
date, tenant has a right to rescind—Handler v. Newman & Lowy Beef 
Co., Sup. Ct., Mar. 15. Per Curiam. 


Insurance—Service of Legal Process.—Subdivision 3 of section 59 
of chapter 134 of the Laws of 1902 (2 Comp. St. 1910, p. 2855), which 
provides as a prerequisite for engaging in business in this State that a 
duly executed instrument shall be signed by a foreign insurance com- 
pany, making the Commissioner df Banking and Insurance the agent of 
said insurance company upon whom legal process in any action against 
said foreign insurance company may be served, does not make such 
method of service exclusive-—Friend v. Scottish Union & Nat. Ins. Co., 
Sup. Ct., Mar. 15. Per Katzenbach, J. 

Trial—Eleven Jurors.—Permitting case to proceed with 11 jurors 
htld not ground for reversal, where counsel stipulated for trial with 11 
jurors, and where it did not appear defendants objected or excepted.— 
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Bellesheim v. Police Pension Fund Commission, Sup. Ct., Mar. 23. Per 
Curiam. 

Appeal and Error—Record Wanting—Judge—1. A case without 
record of appeal, notice of appeal other than Court’s notation, specifica- 
tions of error, or exceptions other than to an order overruling a chal- 
lenge to the Judge because he vacated a verdict and granted a new trial, 
presents no question for review. 2. Setting aside a jury’s verdict as un- 
warranted by evidence does not disqualify Judge from further partici- 
pation in cause-——Mann v. James, Sup. Ct., Mar. 23. Per Curiam. 

Zoning Ordinance—Injunction—There is no equity in a bill to re- 
strain the violation of a zoning ordinance which the law courts have held 
to be unlawful.—Maplewood v. Margolis, Ct. Chancery, Mar 15. Per 
Backes, V. C. 

Mandamus—Tax Redemption—Discretion.—1. Mandamus does not 
lie to compel issuance of certificates of redemption from tax sales to 
mortgagee and assignee of purchaser, whose rights are claimed to have 
been extinguished by proceedings brought for purpose, failure to record 
certificate of sale, and prior issuance of certificate to another; their 
rights to redeem not being clear. 2. Mandamus will issue to compel 
performance of ministerial duties so plain in point of law and so clear 
as to facts that no discretion remains, but will not go to acts and duties 
depending on decision as to facts or questions of law. 3. Mandamus will 
not issue to dictate in advance how discretion shall be exercised or mat- 
ters of fact decided, and will not be allowed to disturb or override de- 
terminations already reached.—Scott v. Mathis, Mar. 17, Sup. Ct. Per 
Curiam. 

Foreign Judgment.—In view of Evidence Act (2 Comp. St. 1910, 
p. 2225), § 16, judgment rendered in foreign state, when sued on in 
New Jersey, can be impeached only on ground that adjudging Court did 
not have jurisdiction of defendant or the subject-matter.—Goldstein v. 
Siniscalco, Sup. Ct., Mar. 18. Per Curiam. 

Appeal—Striking Out Pleas—-Under Procedure Act (P. L. 1926, 
p. 103) and Supreme Court Rules 93-95, Supreme Court will refer to 
Judge of Circuit Court motion to strike out defendant’s pleas made to 
determine the legal sufficiency of defendant’s plea of limitations and of 
defendant’s plea of res judicata—Painter Fertilizer Co. v. Kiltone Co., 
Sup. Ct., Mar. 23. Per Lloyd, J. 

Mortgage Uncancelled—Estate Merged—An _ uncanceled-of-record 
mortgage is not an outstanding lien or cloud on the title where it appears 
by the record that the mortgagee acquired the fee from the mortgagor. 
The estate merged and the owner has good title to convey.—(Official). 
Tennenberger v. Sozio, Ct. Chancery, April 11. Per Backes, V. C. 
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Chief Justice Anderson of the Supreme Court of Alabama, affirming 
the ruling of Judge Lacy of Walker county Circuit Court (Stanford v. 
St. Louis-San Francisco Ry. Co., 108 Southern Reporter, 566), said: 

“By a legal fiction or indulgence, a legal personality is imputed to an 
unborn child as a rule of property for all purposes beneficial to the infant 
after birth, but not for purposes working to its detriment. By the crim- 
inal law, such being the solicitation of the State to protect life before 
birth, it is a great crime to kill the child after it is able to stir in the 
mother’s womb, by an injury inflicted upon the person of the mother, and 
it may be murderif the child is born alive and dies of prenatal 
injuries. 

“The authorities, however, are unanimous in holding that a prenatal 
injury affords no basis for an action in damages in favor either of the 
child or its personal representative. 


“It may be that in a few instances hard cases may arise wherein a 
child may be burdened through life with an affliction produced before its 
birth, while on the other hand, many cases might arise, should the rule be 
different, where the recovery would be based upon the merest conjecture 
or speculation as to whether or not the prenatal injury was the cause of 
the death or condition of the child.” 





Brokers—Commissions—Exclusive Right to Sell—z. Contract by 
which landowner authorized broker exclusively to sell designated prop- 
erty, “and, in the event of said property being sold,” to pay commission, 
held to give broker exclusive agency to sell but not exclusive right to sell, 
and owner making sale himself was not liable for commission, notwith- 
standing that broker loaned owner money to complete house mentioned 
in agreement at time agreement was made. 2. Under contract giving 
broker exclusive right to sell property, broker is entitled to commission for 
any sale made by principal within time specified—Martin Realty Co. v. 
Fletcher, Sup. Ct., March 15. Per Katzenbach, J. 

Workmen’s Compensation.—That town board told employés, hauling 
gravel, that they must furnish dynamite, select pit boss, and assume the 
risk, held not to relieve from ‘e+ to pay compensation, where it con- 
tinued to pay employés directly. Rouse v. Town of Bird Island (Minn.), 
211 N. W. 327. 

Encroachment—Restoration—Though defendant’s building en- 
croached on plaintiff’s land to small extent and of value of only $7, com- 
pelling defendant to restore land to its former condition at a cost of $1,900 


held, under facts, not inequitable or oppressive. Crosby v. Blomerth 
(Mass.), 154 N. E. 763. 
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Bankruptcy—Attorney’s Lien.—An attorney for the bankrupt has no 
lien upon funds of the bankrupt in his hands for services due him as gen- 
eral counsel at the time of the adjudication. Matter of Redmond & Co. 
(D. C., Mass.), 9 Am. B. R. (N. S.) 245. 

Bankruptcy—False Statement.—A false financial statement to a mer- 
cantile agency may bar a discharge even though the creditor inquired of 
others than the agency as to the debtor’s credit standing. Matter of Mus- 
cara (D.C., Pa.),g Am. B. R. (N. S.) 276. 

Bankruptcy—Individual Partners.—Where, after involuntary petition 
was filed against a partnership, but before an adjudication, an offer of 
composition on behalf of the partnership to partnership creditors was 
made and accepted, it did not operate to discharge individual partners 
from liability as indorsers on partnership notes, although the holder of the 
notes proved his claim and received dividends under the composition 
agreement. Myers v. International Trust Co. (U. S. Supreme Court), 
9 Am. B. R. (N. S.) 306. 

Bankruptcy—Contempt.—On a proceeding to punish a bankrupt for 
contempt for failure to comply with an order to turn over property, the 
Court must be satisfied, beyond a reasonable doubt, that the bankrupt has 
the present ability to comply with the order before it is justified in commit- 
ting him for contempt for a failure to obey the order. Matter of Walt 
(D. C., Minn.), 9 Am. B. R. (N. S.) 256. 

Schools—Religious Instruction—Rule of board of education excus- 
ing pupils at request of parents for half hour each week to attend religious 
instruction outside of school held not violative of Education Law, requir- 
ing regular attendance of pupils for entire time during which school is in 
session; such absence not amounting to “irregular attendance;” and held 
not to violate prohibition of Const. article against using public property or 
money in aid of denominational schools. People ex rel. Lewis v. Graves 
(N. Y.), 219 N. Y. Supp. 189. 
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THE ADDRESS TO MR. KOCHER 





We have been solicited to pub- 
lish in full the address made in 
the Essex County Orphans’ Court 
on Feb. 15th last, in honor of the 
25th anniversary of Mr. Charles 
F. Kocher as Deputy Surrogate of 
that county. It will be remembered 
that Mr. Kocher died suddenly that 
very evening (see the March Law 
JouRNAL, p.95). The address was 
by former Surrogate and former 
Judge Fred G. Stickel, who had 
peculiar knowledge of the abilities 
and usefulness of Mr. Kocher, and 
was as follows, the remarks being 
directly made to Mr. Kocher: 

“Charles F. Kocher, Deputy Sur- 
rogate for twenty-five years, and, 
if I am not mistaken, the first and 
only Deputy Surrogate of this 
county, many an account have you 
presented to this Court for ap- 
proval and passage, but to-day we 
present one that your modesty for- 
bids your presenting. 

“It is the account of one who, 
possessing knowledge, has _ con- 
tinuously permitted others to light 
their candles at it; the account of 
one who, realizing that the sole 
contribution of a man to the sum 
total of things is himself; has given 
unstintingly of himself. And, for- 
tunately for the beneficiaries of the 
trust, it is an intermediate account. 

“The charge side of your ac- 
count is necessarily small, consist- 
ing, as it must, of but one iteM, the 
comparatively meagre salary as 
Deputy Surrogate. 

“But how rich and full is the 
discharge side! We claim for you 
as items of discharge twenty-five 
years of faithful, loyal, unremit- 
ting labor in that office, with aid 
and advice to practically every law- 
yer in the county, and many in 


the State, at one time and an- 
other, and to many of us many 
times; with outlining to all the sur- 
rogates under whom you _ have 
served the duties of their office, 
and with guiding their administra- 
tions, whether or not they were al- 
ways consciously aware of it; with 
instructing and guiding in Or- 
phans’ Court jurisprudence and 
practice many, if not all of the 
Orphans’ Court Judges at some 
time or another with whom you 
have served; with building up and 
systematizing the Orphans’ Court 
practice throughout the State; with 
revising the Orphans’ and Pre- 
rogative Court rules; with elevat- 
ing the dignity and importance of 
the Surrogate’s Court; with digest- 
ing the opinions of the Orphans’ 
Court of this county; with prepar- 
ing for the Bench and Bar of this 
State books upon the practice and 
procedure in this Court, embel- 
lished with forms that all can 
readily follow, and which they vary 
from at their peril; with the prep- 
aration of a modern ‘Dickinson 
Chancery Precedents ;’ with kindly, 
helpful suggestions to your co- 
workers from time to time, and 
with a general and constant ser- 
vice, priceless to public, Bench and 
Bar. 

“Loving your work, skillful in 
its performance, you have pro- 
duced a masterpiece of public ser- 
vice, resulting in a balance in your 
favor in your account with the 
people of this county and State— 
an overwhelming balance, consist- 
ing of the love, respect, esteem and 
admiration of those whom you 
have served and with whom you 
have served; a debt; a balance 
hereby gratefully acknowledged. It 
is a debt, a balance which no gift 
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of ours could completely measure, 
but your friends in and out of the 
Surrogate’s office, many of your 
fellow lawyers, and all the living 
Surrogates and Judges with whom 
you have served, have felt that 
they desired to give you some 
token, some acknowledgment of 
their debt to you, and to me has 
fallen the pleasure of presenting 
the token. 

“Tt is not expected that it will 
cause you to lessen your long 
hours of toil—too many of us have 
tried to get you to do that in vain 
—but it is hoped that, as it ticks its 
way onward, it will ever remind 
you of your many friends, your 
many well-wishers, your many 
Orphans’ Court dependants and, 
remembering them and their need 
of you, that you will conserve your 
health, so that we may long enjoy 
you as Deputy Surrogate and As- 
sistant Orphans’ Court Judge of 
Essex County, and that another 
twenty-five years, at least, may 
elapse before this Court audits your 
final account.” 

The presentation was of a clock 
and desk set, which, sad to say, Mr. 
Kocher was unable to enjoy beyond 
the day of the reception. 





A DESIRABLE CHANCERY RULE 





To the Editor of The Journal: 
Sir: There are two equitable 
maxims which are often cited in 
Chancery, either in favor of, or to 
the disadvantage of, one or the 
other of the litigants before the 
Court. One of these maxims re- 
minds an injured party that “equity 
aids the vigilant, not those who 
slumber on their rights ;” the other 
maxim is said to be one of equity’s 
favorite, and its meaning is, that 
where an obligation rests upon a 
person to perform an act equity 
will, under certain circumstances, 


regard the act as having been per- 
formed, which maxim holds that 
“equity regards that as done which 
ought to be done.” 

While the equitable application 
of these maxims is presumed to be 
in aid of justice, there are, it would 
seem, occasions when the Court 
fails to give to them that effective- 
ness which is the due of the injured 
party, and where they fall short of 
the mark for lack of the carrying 
power inherent in prompt action on 
the part of the Court. 

It may be of little advantage to 
vigilant litigants if the Court 
“slumbers over their” (the liti- 
gant’s) “rights,” or, “regarding 
that as done which ought to be 
done,” fails to render an opinion 
for months, or even for one or two 
years, after final hearing and the 
filing of briefs. There is small 
comfort to a litigant in the pre- 
sumption that an opinion which 
ought to be filed has been filed, 
when the fact is to the contrary and 
the relief is not retroactive. 

Is it not both possible and prac- 
ticable to make a rule that, except 
for cause shown to the Chancellor, 
opinions by the Vice-Chancellors 
shall be filed within a stated num- 
ber of weeks after final hearing, 
when no briefs are filed, and with- 
in a stated number of months after 
the filing of briefs in those cases 
where the opinion is to be based 
upon a more extended argument 
and examination of authorities? 

There appears to be a manifest 
inequity in withholding an opinion 
in a briefed case, while handing 
down dozens or scores of opinions 
in unbriefed cases that have been 
brought to hearing weeks or 
months after the final hearing in 
the briefed case. There have been 
instances of failure of justice 
through the loss or mislaying of 
papers, or through the intervening 
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deaths of parties, solicitors, or 
Vice-Chancellors. 

To cite a further maxim it not 
infrequently happens that only by 
promptitude on the part of the 
Court can it truly be said that 
“equity will not suffer a wrong to 
be without a remedy.” 

A Lawyer. 





SOME STATE NOTES 


As heretofore Mr. John P. Dul- 
lard, State Librarian, has perform- 
ed a distinct service to the Bar 
and the public in publishing and 
giving away on request a “De- 
scriptive List of Laws and Joint 
Resolutions enacted by the State 
of New Jersey” at its 1927 session. 
The convenience of it for use be- 
fore the full text of the laws ap- 
pears in print is great. 

Former Senator W. Edwin Flor- 
ance, of New Brunswick, returned 
early in April last from a cruise to 
the Mediterranean, an interesting 
notice of which appeared in the 
New Brunswick “Daily Home 
News” of April 4. Among other 
sights he saw Mt. Vesuvius in 
slight eruption, and journeyed to its 
top. 

Notices of important recent 
New Jersey matters are crowded 
out until our September issue. 








HUMOR OF THE LAW 





According to the “Canadian Bar 
Review,” a magistrate in the Po- 
lice Court in Toronto had this 
unique proposition to deal with: 

“A cat was pounced upon by a 
dog which began doing its best to 
kill it. A man interfered, freed the 
cat and began beating the dog. An- 
other man came along, saw the dog 
being abused, and interfered. An- 
other man, carrying a crow-bar, 
who had seen the whole thing, 
stepped forward and threatened the 
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man who interfered with the man 
who was beating the dog that had 
attacked the cat. Then a police- 
man appeared on the scene and 
nabbed the man who threatened the 
man who interfered with the man 
who was beating the dog that had 
worried the cat. 

“They were in Court. That is 
to say, two men and a policeman 
were in Court. The cat had es- 
caped, the dog had escaped, the 
man who had rescued the cat and 
beaten the dog was not there, and 
the man with the crow-bar would 
not tell the policeman the name of 
the man who had been beating the 
dog. 

“The Magistrate dismissed the 
case.” 





OBITUARY 





Mr. CHartes M. Mason 


Mr. Charles Meeks Mason, 
founder and Dean of the New Jer- 
sey Law School, died at his home, 
48 Van Ness Place, Newark, in 
May last. 

Mr. Mason was born at Natchez, 
Miss., on May 7, 1876, the son of 
Samuel A. Mason and Margaret 
Payton Mason. Mr. Mason at- 
tended the State Model School at 
Trenton and was graduated with 
honors in 1893. He afterward en- 
rolled at Rutgers College, being 
graduated with the degree of 
bachelor of arts in 1897, and was 
honored with the degree of master 
of arts in 1904. He was graduated 
from the New York Law School in 
I901; was admitted to the New 
York Bar, and became a New Jer- 
sey attorney in 1903, and a coun- 
selor three years later. He was 
under-sheriff of Essex county, un- 
til organizing the New Jersey Law 
School in 1908. He was a Trustee 
of Rutgers and interested in many 
other civic matters. He leaves a 
wife and two sons. 








